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limited can the total of amountpartner actuallyattributed to the exceed the
or his orpartner personaldistributed to the limited used for her benefit

in Based on I concur induring question. understanding,the this theperiod
court’s decision.
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(Peter Malia,P.A., Fryeburg,of J. Jr. on theOffice,Law MaineHastings
theorally), petitioners.brief and for

(KennethRainboth, Loum, PA,& of Portsmouth D.Coughlin, Murphy
and orally), respondent Conservancy.on the brief for The NatureMurphy

Reno, PA, D.(Jeremy respondentOrr of forEggleton),& Concord
Limited filed no brief.Pomeroy Partnership,

DALIANIS, petitioners, MargaretThe Thomas Ettinger, Ettinger,C.J.
and Inc. anEttinger Family Holdings, (collectively, Ettingers), appealthe

J.)(Houran, summarySuperior denying judgmentorder of the Court their
togranting summary judgment respondents, Pomeroyand themotion

Limited)Partnership (Pomeroy Conservancyand The NatureLimited
(TNC), forpetitioners’ petition declaratory judgment.on the We reverse
and remand.

following partiesThe record establishes the facts. The own real property
on or around Silver Lake in The ownthe servientEttingersMadison. estate

estate,121 Lot 4.Map originalidentified on Madison Tax as The dominant
160,Lot 4 lots ownedseparated by byis from Lot the Seasholeses and the

Brookses, parties litigation.are not to this Lot is abywho 160 accessed
disputeknown Road Extension. There is no thatprivate roadway as Winter

Lot an Road160 has easement to use Winter Extension.
inmention chain ofThe earliest of the easement Lot 160’s title is

in H. to R.Cummings Logancontained a 1930 deed from Rebecca Dickie.
Dickie 160:Cummings conveyedThe 1930 deed from to Lot

with the to use the road from the TownTogether right leading
grantor,Madison to said Lot in common with the said his heirsof

beingthe time ofassigns occupiersand and owners and for the all
road,or said fromcamps adjoining payingother houses and time

owners, upondue other lands abutproportionto time with whose
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road, accordingsaid to extentthe of his or her frontage, of the
ofexpense said inmaintaining properroad untilrepair, the same

acceptedshall be and laid out by the town or other local
authorities.

This language appears deeds,in insubsequent essentially form,the same
to andup including conveyancethe to Thomas W. Pomeroy, Jr. and Frances

(the inPomeroy Pomeroys) 1965,1953.In yearstwelve theyafter obtained
160, 161,Lot the Pomeroys obtained Lot which abutted Lot 160. The

Pomeroys’ deed to Lot 161 does not refer to the Winter Road Extension
easement.

1996,In died,after PomeroyFrances Jr.,Thomas W. Pomeroy, deeded
Lots 160 and 161 Pomeroyto Limited. That deed included the easement
rights Extension,to Winter Road inproviding, pertinent part: “TO-
GETHER with rightthe to use privatethe road known as Winter Road
Extension leading from the Town of Madison for the purposes of ingress
and egress to and from the above described Parcel One and Parcel
Two'. . .”.

2010,In Pomeroy Limited conveyed 31.63 acres of its toproperty TNC.
conveyanceThe included land that comprised most of Lot 161and a portion

of Lot 160. Pomeroy Limited retained a 7.4-acre parcel that included the
physical terminus of Winter Road Extension. The deed to conveyedTNC

“rightthe ofway overWinter Road Extension” and a “right wayof over the
remaining land of [Pomeroy The deed toLimited].” TNC also stated that
the conveyed31.63acres are “not to be record,”considered a lotseparate of
but are to “merge with the abutting land of The reference to[TNC].” “the

land”abutting byowned TNC refers to TNC’s preserve,nature known as
Preserve,PineOssipee Barrens containing approximately 362 acres.

Following the conveyance from Pomeroy TNC,Limited to the Ettingers
action,filed the instant thatasserting the easement conveyed to TNC may
160,onlybenefit Lot mayand not anybenefit Lot 161 or of the rest of

TNC’s land with which Lots 160 and merged.161 have Although the
Ettingers at one time contended that the easement was overburdened by
use, nothey longer make that claim. claimThey now that the easement was
overburdened by extension. In ruling upon parties’the competing summary

motions,judgment the trial court solelyrelied upon the oflanguage the
pertinent deeds. The court concluded that although “the easement lan-

inguage this case presents a itquestion,close[ ]” “does not prohibit use to
access after-acquired abutting parcels.”

“In reviewing the trial grant summarycourt’s of judgment, we consider
the evidence,affidavits and other and all inferences drawn fromproperly
them, in the light most favorable to non-movingthe Dichiara v.party.”
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(2013).Dist., 694, “If review of that165 N.H. 695 ourReg’l Sch.Sanborn
fact, moving partyissue material and if thegenuinediscloses no ofevidence

law, granta we will affirm the ofto as matter ofjudgmentis entitled
applicationat 695-96. review the trial court’ssummary judgment.” Id. “We

Id.law to the facts de novo.” at 696.of the

in theResolving requires interpretthis that weappealthe issues
a isinterpretationin Lot chain of title. The of deed aproperdeeds 160’s

Ravenna Inv.of law for this court. Mall Assocs. v.question Appletree
(2011). law,Assocs., 344, of the trialquestion162 N.H. 347 As a we review

deed, giveof a deed de novo. Id. In a weinterpretation interpretingcourt’s
it, intothey takingthe at the time wrotemeaning by partiesit the intended

that ourthe circumstances at time. Id. We basesurroundingaccount
of law trial court’s of fact.upon findingson this the Id.judgment question

If deed is clear will thelanguage unambiguous, interpretthe of the and we
from the deed without resort to evidence.meaningintended itself extrinsic

however,If, thelanguage ambiguous,Id. the of deed is extrinsic evidence
convey­theparties’ surroundingof the intentions and circumstances the

Prudhomme,be its v. 138may clarify Flanaganance used to terms. N.H.
(1994).561, amay ambiguity.566 A deed have either a or latent Id.patent

A is inpatently ambiguous languagedeed when the the deed does not
toprovide adequately conveyancesufficient information describe the

without reference to extrinsic Id. A latent exists whenambiguityevidence.
dear,in canlanguage conveyancethe the deed is but the described be

two tosubjects byto different or is rendered unclear referenceapplied
another document. Id.

EttingersThe concede that use the Winter Road ExtensionmayTNC
However,portioneasement to access that of Lot 160 that TNC now owns.

that not use tothey argue mayTNC the easement access either the land
that Lot 161previously Ossipeeconstituted or the Pine Barrens Preserve.

Dickie,They contend that of from tolanguage Cummingsthe the 1930deed
first to the Winter Extensionwhich constitutes the reference Road

reviewed,easement, thatis and when extrinsic is itambiguous, evidence
thatestablishes easement was not intended to be to Lotthe used benefit

non-dominant,otherany after-acquired property. They argue161 or that
1965, rightwhen the Lot in the had noPomeroys purchased Pomeroys161

to conveyed pur-to extend Lot 161 the easement with their previously
property,chased Lot 160.

inspecificgrant by CummingsTNC counters that of the easement“[t]he
clear,” that no need to tothe 1930 deed is and there is resort extrinsic

TNC that the clear of the 1930pursuant languageevidence. contends to
non-dominant,deed, after-acquiredthe usedmayeasement be to benefit
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ifAlternatively, arguesestates. TNC that even extrinsic evidence is
reviewed, any precludeit not establish intent to the Roaddoes Winter

non-dominant,beingExtension from used toeasement benefit after-
acquired properties.

rule thegeneral regarding interplay“The modern between an
a is appurtenanteasement and nondominant estate that anappurtenant

Giardino,aeasement cannot be used to serve nondominant estate.” Il LLC
(Conn. 2000)Co., 1103, 1111v. A.2dBelle Haven Land 757 and(quotation

(Third)omitted); Property,1brackets see Restatement Servitudes
(2000); Ely, Jr.,§ 4.11 see also & J. TheJ. Bruce Law of Easements

8.14, (2011)(“Theat§AND IN land 8-49toLICENSES 8-52 dominant owner
may appurtenantnot use an to any propertyeasement benefit other than
the dominant estate” anextendingbecause easement “to serve

an estate,nondominant land therepresents overburden of servient regard­
cases)).(citingless of the amount of “Theusage.” purpose undergirding the

rule is that the owner of maythe easement notappurtenant materially
of uponincrease the burden the easement servient or imposethe estate a

Giardino, LLC,new or additional burden.” Il 757 A.2d at 1111. “The
doctrine was intended to protect the servient estate from the use of an
easement in a ormanner to an extent not within the expecta­reasonable

omitted).tions at ofpartiesof the the time its creation.” Id. (quotation
departed generalWe have from this in two v. Cityrule cases: Heartz of

Concord, 325, (2002), Brooks, 9, 19N.H. Soukup148 330-31 and v. N.H.159
(2009). parcels 66, 66)4,involved inHeartz three Concord: and 68 North

Heartz, 326;State Street. 148 N.H. at Soukup,see 159 N.H. at 19. Lot 68
by Inc.,was the Community,owned Greek Orthodox soughtwhich to

66)4purchase lot to a thatparkingconstruct lot lotwould benefit 68.
Heartz, 326;N.H. at Soukup,148 see 159 at 19.N.H. Lot 661/2had an

Heartz, 326;througheasement to access the lot lot 66. 148N.H. at Soukup,
159 N.H. at 19. appealOn the owner of 66 argued usinglot that the

66)4easement conveyed with lot to 68benefit lot was “illegal because the
easement will benefit a Heartz,non-dominant. .. tenement.” 148 N.H. at

66)4’s330.We held that the church could use lot easement to lotbenefit 68
based theupon language pertinent deed,of the which allowedthe easement
to be all allused “at times and for Id. atpurposes.” 330 and(quotation

omitted).emphasis unambiguousWe concluded that this “clear and lan­
guage” did not an intention to . . .prevent“indicate[ ] non-dominant

frombenefittingtenements from the easement.” Id. at 331.
(1) (theSoukup contiguousinvolvedthree lots: Lymana landlocked lot in

(2) (thelot);Lyman lot);a lot in owned byLisbon the Brookses andBrooks
(3) (the lot).in byanother lot Lisbon owned the Soukups Soukup Soukup,
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Soukup lot. atLyman11.The lot had an easement over the Id.159 N.H. at
purchasedBrooks in 1995 and11-12, Brookses the lotpurchased17. The

11, appeal,later. Id. at 12. On theapproximately yearlot oneLymanthe
for the benefit ofonlythat the was intended theSoukups argued easement

previously-not access thebyand could used the Brookses toLyman lot be
lot. The deed thatpurchased disagreed. conveyedBrooks Id. at 19.We Id.

“RIGHT and EASEMENT for allconveyed perpetuallot also aLymanthe
omitted). language17 We that this not(quotationId. at held didpurposes.”

the lot in addition to thepreclude use of the easement to benefit Brooks
lot. Id. at 19.Lyman

In and with courts that haveSoukup, alignedHeartz we ourselves
that land estate“concluded the mere addition of other to the dominant does

necessarily an overburden or of [an]not constitute misuse easement.”
(Conn. 2001)Heublein, 885,v. 778 892Abington PartnershipLtd. A.2d

omitted). rule,In a werejecting bright-lineand brackets(quotation implied
may appliedthat the determination of whether an be to aeasement

into the of“requires inquiry partiesnon-dominant estate intent the when
omitted). In(quotationthe easement was Id. at 892-93 Heartz andcreated.”

intent, uponto determine we relied andSoukup, plain unambigu­that the
Heartz,ous of the deed that created the See 148language easement. N.H.

331-32; cases,159 In atSoukup,at N.H. at 19. both the deeds issue
Heartz, 330;conveyed an easement “for all N.H. atpurposes.” Soukup,148

159 at 17.N.H.

case,In the instant are unable to the ofrely upon languagewe the
1930 deed alone to whether the easement wasdetermine intended to

after-acquired,anbenefit non-dominant estate. The 1930 deed is ambigu­
Silver, (2011);352,in that 162respect.ous SeeAustin v. N.H. 357 see also

atFlanagan, 138N.H. 566.The 1930deed does not an easement “forgrant
grantsall It an “to use” Roadpurposes.” easement Winter Extension.

Moreover, that easement “in commonwith hisgrantor,is the said heirs and
and the owners for theassigns occupiers beingand time of all other houses

context,adjoiningor said In it is thecamps “rightroad.” unclear whether
to held grantoruse the road” “in common” with the and with “the owners

the alloccupiers being camps adjoiningand for time of other houses or said
tomay after-acquired,road” be used benefit Lot 161when that lot was is

non-dominant, “adjoin[and does not said road.” is it clear whether the] Nor
],”may occupier[easement be used to benefit an or who not“owner[ ] was

(“foroccupieran owner or when the easement was created the time being”).
languageBecause the of the 1930 deed that created the Winter Road

relyeasement is it is toambiguous, necessary uponExtension extrinsic
Thus,the parties creatingevidence to discern intent of the the easement. to
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solelyextent that trial court ofupon languagethe the relied the the 1930
easement,to the intent of itparties creatingdeed determine the the erred.

the trial order forAccordingly, we reverse court’s and remand such further
may necessary.as the court deemproceedings

precludeOur decision does not the trial court from theallowing
theirsupplement judgmentto toparties summary pleadings develop the

it precluderecord further. Nor does the trial court from holding an
should it thatevidentiary hearing necessary.decide one is theBecause

issue,not had an toparties yet opportunity litigatehave the we noexpress
burden, remand,as to has onopinion partywhich the to establish that the

or does not encompasseasement does after-acquired property. See
(burdenHeublein, 778 at 895 n.29 is on party seekingA.2d to theextend

conveyed). Inoriginally decidingeasement whether the easement can
160,other than lot trialproperty maybenefit the court examine whether it

“was within the of atcontemplationreasonable the the ofparties time the
creation of the that ofeasement... the benefits that easement might accrue

adjacent not formallyto within theproperty terms of the easement.” Id. at
may894. The court also “the proposedexamine use and the likely

development of the dominant Id. atestate.” 893.

Reversed and remanded.

HICKS, Conboy, Lynn, JJ.,and concurred.
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