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Foster, Fuller,attorney (StephenA. D. senior assistantJoseph general
forattorney orally),on the brief and the State.general,

Hausman, defender, Concord,appellateassistant of onStephanie senior
fororally,and the defendant.the brief

(Bomstein,BASSETT, J.),After a injury SuperiorJ. trial Court the
defendant, count ofStephen Stangle, bywas convicted on one theft

(2007).637:4 the thatdeception. appeal, arguesRSA On defendant the trial
admittingcourt in video propererred a surveillance without authentication.

We affirm.
facts thefollowingThe are drawn from record or are otherwise undis-

2012, inputed. January Woodsville,In a inshoppingwhile store the
cart,a vacuum in hisplaced shopping passed throughdefendant cleaner an

line andregister paying, proceededunattended without to the customer
to Althoughservice area “return” the vacuum cleaner. the defendant lacked

cleaner,a vacuumreceipt employee acceptedfor the a store the exchange,
identification,recorded the number of the defendant’s state-issued and

provided for the vacuumgiftthe defendant with a card value of the cleaner.
system in theThe video surveillance the store recorded defendant’s actions.

later,one an at theprotection managerweek asset storeApproximately
any activityforlooking suspiciousviewed the surveillance video related to

fromBy “backtracking” through imagesreturns. variousnon-receipt
store,throughout managersurveillance cameras located the the traced the

until he completeddefendant’s movements from when he entered the store
aAfter the downloaded ofexchange. viewing images, manager copythe the

and it to acomputer compactsurveillance video onto her transferredthe
(CD). paperworktheprovided police, togetherdisc She the CD to the with

theregarding return.



409

thepolice subsequentlyA officer matched state-issued identification
toduring exchangenumber recorded the the defendant’s driver’s license

who,defendant,then the initiallynumber. The officer contacted after
cleaner,vacuumasserting purchasedthat he had the later acknowledged

for Themoney.”that “he returned it the defendant was indicted on one
of by deception.count theft

trial, video,soughtAt the State to introduce the surveillance authenti-
itcating through manager’s testimony. objectedthe The thedefendant to

video, arguing layof the that the State to a properadmission failed
foundation. The trial court and admitted video intodisagreed, the evidence.

court that the requirementsThe concluded State had satisfied the of New
901(a),Hampshire findingRule of Evidence that the authentication re-

forquirement the surveillance video had been bysatisfied evidence
jurorsufficient to “allow a reasonable to find that videothe is what the

trial,claims it is.”After a one-day juryState the defendant was convicted
byof theft deception.

theappeal, arguesOn defendant that the trial court “erred in admitting
wherethe surveillance video no witness testified that it accurately depicted

events at Thethe issue.” State and thatdisagrees argues the manager’s
testimony sufficiently authenticated the video. withagreeWe the State.

The decision to oradmit exclude evidence is within the discretion of the
(2012).430,court. Furgal,trial State v. 164 In determiningN.H. 438
discretion,a a ofruling proper judicialwhether is exercise we consider

the objectivewhether record establishes an basis sufficient to sustain the
discretionary decision made. show anId. To unsustainable ofexercise
discretion, the defendant must thatdemonstrate the trial court’s ruling was
clearly prejudiceuntenable or unreasonable to the of his case. Id.

The requirementauthentication for the ofadmission evidence is set
901(a),out in Rule provides,which “The requirement of authentication or

identification as a condition toprecedent admissibility byis satisfied
evidence sufficient thatsupportto a the infinding questionmatter is what
its “Theproponent claims.” bar for authentication of evidence is not

(2011)129,v.particularly high.” Ruggiero,State 163 N.H. (quotation136
omitted). proof“The annecessary evidentiaryto connect exhibit ato

may bydefendant be made Id. (quotationcircumstantial evidence.” omit­
ted). proponent“The need not all possibilitiesrule out inconsistent with
authenticity, or . prove beyond any. . doubt that evidence itthe is what

omitted). Instead, evidence,topurports (quotationbe.” Id. contested“[t]he
relevant,if otherwise should be once a primaadmitted facie case has been

(1992)Reid, 376, 383onmade the issue of authentication.” v. N.H.State 135
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admitted,omitted). the restisthe evidence“Onceand brackets(quotation
omitted).(quotationN.H. at 136Ruggiero, 163jury.”to theupis

901(a) evidence ofpresenttoproponenttherequiresRuleAlthough
to therequirementsformal asnot establishthe rule doesauthenticity,
(2001)243,Caswell, 248146 N.H.v.proof.of See Statequantumnature or

Lee, 392, 395-96results); 134N.H.v.of radar Stateadmissibility(discussing
results).test(1991) spectrophotometerof infraredadmissibility(discussing

ofexampleslist of901(b), however, a non-exhaustiveprovidesRule
require­thethat conform withor methodsauthentication identification

901(a), including:ments of Rule

— that a(1) Testimonyknowledge.witness withTestimony of
it claimed to be.matter is what is

—(9) process systema ordescribingEvidencesystem.Process or
systemorshowing processthat theto a result andproduceused

an accurate result.produces

insufficient totestimonythat wasargues manager’stheThe defendant
establishingin orshe “was not involvedthe video becauseauthenticate

and,systems, there-storagecameras or themaintaining” the surveillance
an accuratefore, testimony ‘producedno that the camerascould “offer[ ]

” offered insufficientalso asserts that the Stateresult.’ The defendant
video’s “creation andreliabilitythe of the surveillanceevidence to establish

location,an and accessedit “was stored at undisclosedhandling” because
for one week beforepeople” approximatelyan number ofby undisclosed

police.and it to the The defendantprovidedviewed the videomanagerthe
evidence to authen-that the could have offered additionalcontends State

video, in thetestimony employeesas from the involvedticate the such
storageabout the of surveil-“knowledgeor an withemployeetransaction

in videoarguesalso that order to admitfootage.”lance The defendant the|
to the return transaction.to call the witnessesrequiredthe State was

requirementsfoundationalnot addressed thepreviouslyWe have
901(a). Leroux,Rule v.videos into evidence under See Stateadmittingfor

(1990) in criminal781, that of video(recognizing proponentN.H. 785133
accurately portraysthat“lay showing [it]must a foundationpropercase

tochallengeswith authenticationpresentedin “Whenquestion”).the event
courts haverecordings, typicallyor otheradmissibility tapesthe of video

People Tuncap,v. No.grounds.”evidence on one of twoadmitted such
2014)(Guam 16,235471, (consideringCRA12-032, *6 Jan.2014 WL

901(a),Rule of Evidencevideo under Guamadmissibility of surveillance
asupport findingsufficient tofor authentication “evidencerequireswhich
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claims”). “First,in question proponentthat the matter is what its courts
itsuch evidence when is introduced to illustrate the of atestimonyadmit

bywho observed the same scene viewed the recording equipment.”witness
“Second, witness,there is no first-hand courts adoptedId. where have the

theory recordings.”‘silent witness’ to admit video Id. “The ‘silent witness’
theory allows for the introduction of the asrecording primary, substantive

depicted.”evidence of the events Id. “Under this atheory, witness need not
testify accuracyto the of the in theimage depicted photographic or

ifevidence the of the thatvideotape accuracy process produced the
evidence is established with an foundation.”adequate People Taylor,v. 956

(Ill. 2011).431, case,N.E.2d 438 “In such a the evidence is received as a
so-called silent witness or as a witness which speaks for itself.” Id.

omitted); 790,(quotations Wigmore, §see also 3 J. EVIDENCE at 219-20
(Chadbourn 1970); 215, 23-24;§rev. 2 216,§MCCORMICK ON EVIDENCE at

(Kenneth 2006).ed.,at 28-29 BrounS. 6th ed. The State thatargues the
trial court properly admitted the surveillance video under the “silent

theory. agree.witness” We
“Virtually jurisdictionsall allow the recordingsintroduction of pursuant

authentication,to ‘silent witness’ jurisdictionsbut differ on what
evidentiary showing requiredis to satisfy the ‘silent witness’ standard.”

(citation omitted).235471,Tuncap, 2014WL at *7 The fallapproaches into
two Id.general categories. jurisdictions flexible,Some aadopt less

Id.; see,formulaic onapproach focusing the facts of each case. e.g., United
(D.C.Rembert, 1988)1023,v.States 863 F.2d 1028 Cir. (determining that

photographic evidence “can be admitted as independentevidence of the
testimony of toany depicted,witness as the events aupon foundation
sufficient to meet requirements 901(a)”);the of Federal Rule of Evidence

(Ariz. 2008)33,v. Haight-Gyuro,State 186 P.3d 37 App.Ct. (adopting
approach,flexible a trial“allowing court to consider the unique facts and

case”); 153,circumstances in each Anglemyer,State v. 691 N.W.2d 161-62
(Neb. 2005) (noting that photographic mayevidence be authenticated “by
any evidence that on correctlybears whether what itdepicts purports[it]

Cole, (Md. 1996)represent”); 1115,to v.Dept. Safety 672 A.2d 1122cf. of
(declining to adopt “rigid, fixed foundational requirements” notingand
“that a adequate,foundation is at least for an administrative ifhearing,
there are sufficient indicia reliabilityof so that the trier of fact can
reasonably subjectinfer that the matter is proponentwhat its claims.”

omitted)).(quotation
jurisdictions adoptOther a multi-factor test for determining the admis-

sibility 235471,of orphotographs Tuncap,videos. 2014WL at *7. ofSome
“(1)jurisdictionsthe factors those recording systemconsider are: how the

(2) maintenance,operates, system’sthe condition andworking pattern of
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it, its ar-and maintains(3) has access tosystem,theoperateswho
(5) by which the(4) and the meansrecording,of thequality... thechivéis]

Id.; see alsoviewed at trial.”to the formatcopiedwasrecording United
2006)(8th1048, (identifying sevenOslund, 1054 Cir.453 F.3dv.States

conver-admissibility ofdetermining tape-recordedfactors fornonexclusive
1993)(Ala. a675, (requiringFuller, 2d 678sations); 620 So.parteEx

(N.C.741,Cook, App.746 Ct.721 S.E.2dState v.analysis);seven-factor
determiningfor2012) inquiry”areas ofsignificant“three(identifying

haveHowever, jurisdictions thateven thosevideotape).ofadmissibility
facts of eachthat theanalysis acknowledgetend to“a multi-factoradopted

235471, requireTheyat *7. “neither2014 WLmay Tuncap,case differ.”
incircumstances into accounttakingout otherfactor met nor ruleevery be

Id.cases.”particular

aacknowledged proponentthat whetherhave previouslyBecause we
901(a) within theRule is a determinationrequirementsthe ofhas satisfied

248,court, Caswell, agreeat with146 N.H. “[w]eof the trial seediscretion
formulaic to theadopt rigid, approachto athose courts that have declined

at186 R3d 36. Wetheory Haight-Gyuro,of authentication.”silent witness
requirementsto establish foundationalspecificthat it is not “wiseconclude

the ‘silentevidence underadmissibility photographic [or video]offor the
. . was obtainedcontext in which the . evidencetheory, since thewitness’

everyin case.”Fishervirtuallyat trial will be differentand its intended use
(Ark. 1982). say,“It to thatState, 571, enoughCt. isApp.v. 643 S.W.2d 575

court,the trial so that thepresentedfacts must be tofoundationaladequate
can infer that thereasonablythat the trier of facttrial court can determine

trial courtclaims.”Id. This allows thesubject proponentmatter is what its
—in and thefacts circumstances each caseunique“to consider the and

— thedecidingin whetherbeingthe evidence is offeredpurpose for which
P.3d at 37.Haight-Gyuro, 186has been authenticated.”properlyevidence
number onHere, trial, by usingthe defendant theat the State identified

and theemployee,to the storeprovidedthe state-issued identification
this,” andthat “he did doacknowledgement policeto the officerdefendant’s

money.” primaryfor the Thevacuum cleaner]that “he returned [the
therefore, theidentifyto was not tojury,of the video thepurpose showing

upactionsdefendant, jury leadingthe to observe hispermitrather tobut
Thus, complyin order to with thevacuum cleaner.to the return of the

901(a), to evidencerequired presentthe wasof Rule Staterequirements
the defen-depictedthat the surveillance videosufficient to demonstrate

store, of the vacuum cleaner. Seeincludingin the returndant’s activities the
id.
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(Tex.80,State, 2009),Thierry App.v. 288 SW.3d 89-90We find
ourinstructive in evaluation of the trial court’s exercise of discretion in

video. In a trial for fraudulent use or ofadmitting possessionthe
information, inthe court admitted aidentifying Thierry surveillance video

usingthat the defendant information adepicted identifying opento credit
Thierry,account. 288 at 83-84. theprosecutorS.W.3d The introduced video
a store it withthrough employee testimonywho authenticated about the

recording systemsintricacies of the store’s and and details aboutcomputer
how he linked “the to the time and date that accountreceipts the was
opened, question,...to the transactions in finallyand to the video camera
that recorded the transactions.” Id. at 89. also processHe described his for

video,storing, and theviewing, copying and he “testified that no alterations
or made to videotape.”deletions were the Id. at 89-90.The court concluded

testimonythat sufficient a jurorto enable“[t]his [wa]s reasonable to
conclude that the was whatvideotape the State claimed it was.” Id. at 90.

Here, in Thierry,as the State authenticated the throughvideo the
thetestimony protectionof asset manager regarding the surveillance

system and how she linked the store records to the defendant’s transaction
and to the cameras therecording defendant’s movements. id. at 89-90.See
The testified at about ofmanager length the location and number cameras

store,in the their maintenance and andoperation, systemthe forstorage
video files. regardingShe testified her asobservations she viewed the
videos, video,including the date and time ondisplayed the and she

— —demonstrated on the incomputer processthe courtroom her for
viewing the video files. She testified that she downloaded the video files to

CD,her acomputer, copied the files to provided policeand that CD to the
Further,department. she verified that the CD offered into evidencewas the

same one togiven police departmentthe recognizedbecause she her
on it. Shehandwriting also confirmed that the video theplayed for court

was the video copiedsame that she had onto the CD.
“Any that regardingconcerns the defendant had the proce­surveillance

dures, storing material,and method of reproducingthe and the video were
subject ofproperly the cross-examination affected weight,and the not the

(Mass.Leneski,of the v.admissibility,” 1195, 1199video. Com. N.E.2d846
2006) omitted). defendant, fact,App. (quotationCt. inThe had the

opportunity on cross-examination to explore potential problems with the
surveillance andsystem possibilitythe that the video files havecould been
altered, as as to thathighlightwell the did notmanager personally install
or maintain the surveillance cameras.

whole, manager’sViewed as a the testimony was sufficient for the trial
court “fairlyto conclude” that the in thequestionmatter was what State
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Reid, that, although(concludingN.H. at thereit to be. See 135 384claimed
sneakers, adequatedefendant’sno direct evidence of who removedwas

testimonythem into evidence from officerfoundation existed to admit
Leneski, atN.E.2d 1199booking procedure); 846describing standard

surveillance videocontainingsufficient authentication of CD(finding
in process,used the surveillanceprocedure...“as to thethrough testimony

CD”). Contrarythe toand to the contents of thecopying process,the
video,thein order to authenticate the State wasarguments,defendant’s

transaction,to involvedin the noremployeesnot call the who wererequired
ofdayon the theappearanceto evidence of the defendant’spresent

Rembert, to admit(upholding863 F.2d at 1028 decisionincident. See
bytaken circumstantialby surveillance camera authenticatedphotographs

testimony loadingat to the ofbyevidence about occurrences bank and “as
film,” date,and of and indicia ofsecuritythe cameras the the “internal

trialevent we that the courtdepicted”). Accordingly,and concludeplace,
it ruled the videosustainably exercised its discretion when that was

authenticated, juryand that could be for theproperly playedthe CD and
intoadmitted evidence.

Affirmed.

LYNN,DALIANIS, C.J., HICKS, Conboy, JJ.,and concurred.and
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