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(1998)296-97; 303,Scheffer,at see United 523also States v. U.S. 308
Constitution,that the Federal a(holding right presentunder defendant’s to

unlimited,relevant is not “but subjectevidence rather is to reasonable
restrictions”). Accordingly, we reach the same result under the Federal
Constitution doas we under the State Constitution.

Ill

Finally, arguesthe defendant that the trial court plainly erred when
175-dayit aimposed house of corrections sentence on ofone the violation

committed,protective charges,of order to served standbe and then
all pretrial sentence,allocated of his confinement credit to this thus
him earndepriving opportunityof the to time off goodthe sentence for

(2007).651:18, that,II inbehavior. See RSA The State lightconcedes of our
Edson, 45,48-50 (2005),indecision State v. 153 N.H. the sentence is plainly

Accordingly,erroneous. we vacate the imposedsentences and remand for
resentencing in accordance with Edson.

part;in vacated part;inAffirmed
resentencing.remanded for
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(Susan McGinnis,A. Delaney, attorney generalMichael P. senior
attorney general,assistant on the brief fororally),and the State.

Rothstein, defender, Concord,David M. chiefdeputy appellate of on the
orally,brief and for the defendant.

Bassett, defendant,J. Perry,The Barion appeals his convictions
J.)infollowing Superiora trial for theft(Kissinger, byCourt unauthorized

(2007), (2007),taking, burglary,RSA 637:3 and RSA 635:1 thatarguing the
J.)(Nicolosi,Superior erred in denyingCourt his motion to dismiss the

againstindictments him on jeopardy grounds.double We affirm.
The supports followingrecord the facts. Detectives interviewed the

followingdefendant his for burglary.arrest theft and The interview was
trial,recorded. Prior to the first fordefendant’s counsel the defendant and

bythe State that certain theagreed duringstatements made defendant the
interview should be recording played jury.redacted before the was for the
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recording,a redacted version of the defenseplayedafter the StateShortly
of the that should havethe trial court that three statementscounsel advised

not, fact, qualityredacted. the of theAlthoughwere inbeen redacted
the were markedportions transcriptand of interviewrecording poorwas

that, statement,“inaudible,” in his the defendantpartiesthe firstagreed
Inburglary.to conviction for theft and theapparently priorreferred his

statement, ‘TO,” meaningthe referred to his apparentlysecond defendant
to prison.his officer. The final statement contained a referenceparole

that he had to thatacknowledged requestDefense counsel failed the State
However, thatrequestedredact the first two statements. he had the third

redacted, failed tobe but the State do so.statement
defendant, duringwith the whichcolloquyThe trial court conducted a he

four jurors” lookingtold court that he had noticed “at least or five of thethe
theyat him the statements were and that he believed thatplayedwhen

notheard the references. The court stated that she had heard the
poordue to the of the and the acoustics in thequality recordingstatements

Nonetheless,courtroom. the and the defendant hadattorneysbecause
statements, the of the jurorsthe trial court assumed that at least oneheard

also had heard them.
requestedDefense counsel neither a mistrial nor a curative instruction.

that,colloquy,the the defendant stated he did not toDuring although want
be the potentiallyconvicted because heard injury prejudicial statements

interview,the he wanted with hadgoto forward the trial because he “other
options anothing urgedthat to do with mistrial.” The State that “aha[d]

necessity,”mistrial be declared based on manifest thenotwithstanding
one,not requestdefendant’s decision to because the statements were

extremely and the to a fairprejudicial rightaffected defendant’s trial.
the court was that couldBecause concerned defense counsel not effec-

tively advise the defendant a mistrial as had failed to “mark”about counsel
trial,two for topriorof the statements redaction it considered assigning

counsel to with the theindependent speak defendant about mistrial
concluded, however,request. The court manifestultimately necessitythat

required jurya mistrial because the heard “damaging,” “inflammatory”
information that a curative instruction would not have been able to address

independentThe court itadequately. assigndid not counsel because
that, statements,givenconcluded the nature of unredactedprejudicial the

lawyerit counsel” to“could be ineffective assistance of for another advise
the to trial adefendant not seek a mistrial. The court declared mistrial over

objectionthe and a newdefendant’s scheduled trial.
trial,Prior to the second the to dismiss thedefendant moved indictments

argued bywith He that the mistrial notprejudice. supportedwas manifest
and, therefore, double ofnecessity, jeopardy provisionsthat the the New
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CONST,and United States Constitutions barred retrial. See N.H.Hampshire
CONST,I, 16; objected, arguingart. U.S. amend. V. The State thatpt.

because,necessitymanifest the court’s declaration of mistrialsupported
things, the would had aamong other defendant have successful ineffective

completed.of counsel claim the first trial The trial courtassistance had been
State,agreed with the and denied the defendant’s motion to dismiss.

arguesOn the defendant that trial court inappeal, rulingerred“[t]he
that to mistrial objectionits decision declare a over [the defendant’s] was

necessity”manifestsupported by because the circumstances failed to
“highsatisfy degree” necessity required bythe of the law. He specifically

jurythat fact that theargues might prejudicialhave heard informa-“[t]he
tion is insufficient to to a aright single[his]override valued trial before
tribunal.” He asserts that “the court'was not authorized to end trial[his]

objection”over he shouldhis because have been able to “retain primary
trial,control” the his followingover course of even the introduction of

omitted.)information.prejudicial (Quotation He further thatargues the
trial bycourt erred that the heardassuming jury bythe statements and
concluding that defense was to for introducing prejudice.counsel blame the

We first address the jeopardydefendant’s double claim under the
rely onlyState Constitution and federal toupon analysis.law aid our State

226,Ball, (1983); Howell,v. 124 717,N.H. 231-33 see v. N.H.State 158 719
(2009). Jeopardy“The Double Clause of the New Hampshire Constitution
prohibits from aplacingthe State defendant in jeopardy more than once for

95, (2014).the same offense.” State v. 166 N.H. 98 “AOjo, defendant is
inplaced jury sworn, or,when a is andjeopardy empaneled in the case of

trial, (citationa judgebench when the hear Id.begins to evidence.”
omitted). jeopardy offense,“After attaches for a itparticular ‘terminates’—

—thereby retrial theprohibiting upon judgmentfor same offense a of
conviction,acquittal or an unnecessarilyor upon prevent­declared mistrial

(citation, omitted).ing judgment.”either quotation,Id. and ellipses

“A normallydefendant has the right completeto a trial before a
particular trial;either in ajury, jurytribunal: the same chosen or the same

omitted).judge, in a bench trial.” (quotationId.

rightSuch a exists the allbecause State with its resources and
power should not be to repeated attemptsallowed make to convict

offense,an for an alleged therebyindividual him tosubjecting
embarrassment, expense and ordeal him incompellingand to live

continuing anxietya state of insecurity,and as well as enhancing
the thatpossibility though may guilty.even innocent he be found

omitted).Id. (quotation
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is nota tribunalparticulartrial beforeacompletetoright“The
to theinstances be subordinatedabsolute, however, must in someand

in Id.just judgments.”to enddesignedtrialsin fairinterestpublic’s
court, with theomitted). when a trialinstance occurs“One such(quotation

circumstances, andvery plainand forcaution, urgentundergreatest
of the defendant.” Id.objectionthecauses, a mistrial overdeclaresobvious

retrialomitted). does not barJeopardy Clause“The Double(quotation
mistrial, or, if heconsents to thedefendanta mistrial when theafter

necessitymanifest forthat there isof the trial courtfindingaobjects, upon
defeated.” Id.would otherwise beact, justiceends of publicor that thethe

omitted). circumstances, does not termi­jeopardythese“Under(quotation
Id.instead continues.”nate but

isbefore a mistrialnecessity requiredof ishigh degreea“Although
appliedwhich cannot bea variable standarddeclared, necessity’is‘manifest

(1999).415, “DeterminingGould, 144 417v. N.H.mechanically.” State
of a mistrialto the declarationnecessity justifyexistswhether manifest

ininterestsconcerns: the defendant’sbalancing competinga ofrequires
tribunalparticularbefore asingle proceedinghis trial in acompleting

Solomon,v. 157justificationof for a mistrial.” Statestrengthversus the the
omitted).(2008) take all47, 52 “Atrial court must therefore(quotationN.H.

comment as well asaccount, allow counsel tointo and shouldcircumstances
Howell, N.H. at 720.a mistrial.” 158declaringalternatives beforeconsider

quickly,trials too andtrial courts not to terminatehave cautionedWe
to takewith counsel andthem to discuss lesser sanctionsencouragedhave

(2001).Brosseau, 339,N.H. 341 “WherePetition 146time for reflection. of
reasoning,and wefindingson the record itsclearlytrial court indicatesthe

Howell, N.H. at 720.of a mistrial.” 158to its declarationgenerally defer
inexercised its discretion“However, unsustainablyif trial courtthe

mistrial,a then the Doublenecessity requiredthat manifestconcluding
Solomon, at 51. “If... the trial157N.H.Clause will bar retrial.”Jeopardy

record, oron thefindings reasoningmake or state itsanycourt fails to
mistrial, ourin a deferenceprudence declaringexerciseotherwise fails to

instances, aHowell, at 720. “In such because158 N.H.is diminished.”
constitutionalsuch a fundamentalimplicatessuch andgravitymistrial is of

necessity onlyfindingtrial court’s of manifestwe defer to aright, will
(quotation,it.” Id. at 720-21affirmatively supportswhere the record

omitted).brackets, ellipsesand
on thereasoningand stated itsHere, findingstrial court made itsthe

mistrial. Petitiondeclaringin arecord, precipitously”it not actand “did of
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Brosseau, learningat 341. that jury might146 N.H. After the have heard
information, trial attorneysthe court directed the to listen toprejudicial

challengedthe in order to whether therecording determine statements
day potential prejudicewere audible. The next the court discussed the and

courses of action with counsel for both and with thepossible parties,
court only general prejudicialThe trial not considered thedefendant. effect

also,statements, mistrial,inof the its order a thedeclaringbut addressed
upon theorystatements’ the defense ofimpact misidentification. Ulti-

mately, non-prejudicialthe trial court concluded that a instruction could not
fashioned; actual,thethat unredacted statementsbe created incurable

itand that “could be ineffective of counsel”prejudice; assistance for an
attorney toindependent advise the defendant not to seek a mistrial. The

record;court findings rulingstrial made these and on the accordingly, we
Howell,its for anreview decision unsustainable exercise of discretion. See

158 N.H. at 721.
arguesThe defendant that courtthe trial erred aby concluding that

mistrial was required “prejudicialbecause information had been conveyed
the juryto and defense counsel was to blame.” furtherHe contends that

if juryeven the heard damaging testimony, he should have had the
However,to continue with the trial.opportunity reasonable“[w]hile minds

might here,differ on necessity’whether ‘manifest existed we are not
that courtpersuaded unreasonably plainthe acted or without and obvious

Brosseau,causes.” atPetition 146 N.H. 342.of

mistrial,Before a trialdeclaring the court the parties’“considered
Howell,arguments,” 722,158 N.H. at and competing“balanced]... [their]

concerns,” Solomon, 52; Howell,157 N.H. at see also 158 N.H. at 722.
trial,atDuring the thecolloquy expresseddefendant his desire to complete

the trial assigned jury, statingbefore the that optionshe had “other that
with anothing to do mistrial at all.” In toha[d] his motion dismiss the

on jeopardy grounds,indictments double the defendant clarified this point
that,by explaining erroneously“[a]side from the three admitted state­

...[,]ments the trial had well forgone He further explained[first] [him].”
that the court had made several rulings favorable to him after a State’s
witness failed to appear. These included a to allow himrulings decision to
elicit atestimony policefrom that the witnessmissingdetective had failed

positively identifyto the defendant in a lineup. arguedThe defendant that
presentedthis information was to the jury favorably“as as the defense

reasonablycould have that “ithoped,” highly unlikelyand this[was]
in nearly favorably Solomon,evidence come as at a[would] retrial.” See 157

at that SupremeN.H. 51 United has(noting States Court stated that
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in to aproceedingmust defendant’s interestmistrial decision consider
toto hismight favorably disposed“a tribunal believe beverdict with he

fate”).
a on hisargued granting infringed rightalso that mistrialThe defendant

not to credit for hispretrialto a trial because he was entitled timespeedy
awaiting charges.in of the theft Heburglarywhile resolution andprison

beingthat could not toward while theargued progress paroled chargeshe
that for himprolonged requiredand the mistrial the time topending,were

Thus,through system. specificthe the defendant articulated reasonsmove
toobjecting wishing proceed empaneledfor to the mistrial and for with the

to id.jury, notwithstanding potential prejudicethe his case. See

court, however, insustainablyThe trial exercised its discretion
in trialbalancing continuing againstthe defendant’s interest the “the

justificationof the for a mistrial” the introduction ofstrength following
prejudicial information. Id. at 52. “It is that anwell-settled incurable

juryresult of a to aprejudice may testimony conveyswhen the witness the
532,priorfact of a defendant’s criminal offense.” v. 163 N.H.Willey,State

omitted).(2012) a(quotations538 “The infusion of such evidence into trial
is in itsprobably only equaled by impact upona confession aprejudicial

omitted).jury.” “Accordingly,Id. we that a(quotations have held mistrial is
a criminalappropriate priorwhen defendant’s conduct has been unambigu­

Russo, (2013)585,ously conveyed to the v. 589-90jury.” State 164 N.H.
omitted).(quotation

in a warranted,“In cases which we have held that wasmistrial we
juryoften looked to whether the was toimproperly exposed testimonyhave

590; see,concerning criminal to the Id. atprior charged.”acts similar acts
Kerwin, (1999)357,e.g., State v. 144 N.H. 360-61 that(holding alleged

“that girl”sexual assault victim’s statement that man someraped war­
the“unambiguously conveyed juryranted mistrial because statement to

fact that the had inallegedly culpablethe defendant similarengaged
(1978)conduct”); LaBranche, 176,v. (holdingState 118 N.H. 177 that

testimonywitnesses’ about defendant’s ofpending charge attempted
chargefeloniousaggravated during separatesexual assault trial on of

aggravated felonious sexual assault was “inadmissible and sufficiently
trial”).aprejudicial requireto “At the heart of these cases is anew concern

juryabout the unfairness of the toallowing hear evidence of other crimes
tobycommitted the defendant that are similar that for which the defendant

Russo,is trial.” 164 aton N.H. 590.

case,In this the of criminaljury priorheard evidence the defendant’s
isolation, may ambiguousconduct. In the individual references have been
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a that inrequired given theyand not have mistrial were not made themight
a id. mistrial notspecific charge. (holding requiredcontext of See because

identify anydid not or convictiontestimony specific prior charge and
not unambiguously convey priortherefore did defendant’s criminal con-

duct). However, when the three statements are considered thetogether,
jury might well have concluded that the defendant had been in prison and
had a officer as a result of his theft andparole prior burglary charge. This
conclusionwould have been reasonable because the three statements were

Thus,aduring singlemade interview with the defendant. because the
trial for burglary,defendant was on theft and the unredacted statements

exposed jury concerningthe to inadmissible evidence criminalprior acts
charged jury,similar to the crimes. See id. The consequently, exposedwas

to typethe of information that we have foundpreviously sufficiently
218, 219,to a mistrial. v.prejudicial require Woodbury,See State 124 N.H.

(1983) (detective’s221 identicaltestimony regarding charge that had been
mistrial).previously against required Furthermore,filed defendant we

cannot that trial unreasonablyconclude the court found that prejudi-“the
cial effect of this information bycould not be cured instruction jury.”to the
Thus, the trial court did not iterr when concluded that the defendant could
not “have a fair trial with that in jury’sinformation the hands.” See id. at

(when221 testimony juryrevealed to inadmissible evidence of identical
charge, “cautionary limitingor instructions would not have been able to

prejudicialerase the taint of the evidence and would have served toonly
omitted)).emphasize prejudice” (quotationthe

disagree with argumentWe the defendant’s that the trial court erred to
that itthe extent considered the “benefit” to the in “receiv[ing]defendant

a fair trial.” have previouslyWe observed that a defendant’s to“right
complete a trial before a particular tribunal is not absolute ... and inmust
some instances be public’ssubordinated to the interest in fair trials

to indesigned just judgments.” omitted);end 166 atOjo, (quotationN.H. 99
Howell,see at Consequently,158N.H. 720. we conclude that trialthe court

unsustainablydid not exercise by assessingits discretion whether the
defendant could receive a fair trial juryafter the was toexposed prejudicial

Howell,information. See 158 atN.H. 720-21.
that,The defendant also argues given poor qualitythe of the audio

trialrecording, the court erred in thatassuming jurythe heard and
“brief, that,comprehended the isolated comments.” He if juryasserts the

not, fact,did in orhear understand the statements in the recording, then
the trial court “declared a mistrial objectionover for no reason.”[his]

Although previously testimonywe have held that of criminalprior acts
unambiguously jury mistrial,must be revealed to in tothe order warrant a

we have considered itambiguity only as is attributable to the substance of
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(2006) (“WhereGibson, 454,153 N.H. 460 thetestimony.the See State v.
testimony,from one ofwhichchallengedcould draw several inferencesjury

innocuous, prejudicial byis the is not so as to be incurabletestimony
instructions.”); see 163 N.H. at 538jury Willey,alsocontemporaneous

that he antrooper’s “investigatingthat statement had been(concluding
unambiguously prior“did reveal evidence of criminalunrelated matter” not

(2004)defendant”); Carbo, 550, (holdingv. 151 N.H. 554byacts the State
express-references to other conduct and statementvaguethat defendant’s

indefendant had unlawful conducting skepticism engagedabout whether
acts”).specificofunambiguouslynot reveal evidence bad“did

Here, contentpurported ambiguitythe arises not from the of the
statements, as a theuncertainty jurybut result of the as to whether

comprehendedheard and the recorded statements. ‘Whenactually review­
mistrial,aing ruling recognizea trial court’s on a motion for we that the

gaugetrial court is in the best to nature of theposition prejudicialthe
and has to aconduct at issue broad discretion decide whether mistrial is

Carbo, observed,151 As the court itN.H. at 554. trial was notappropriate.”
of the theany potentially prejudicial during playingable to hear references

However,of for the it morerecording jury.the assumed that one or of the
jurors may have heard the statements because the defendant theand

them. inattorneys overridingheard interest the evenhanded“[T]he
justice degreeof that werequires highestadministration accord the of
judge’sto the trial of the that therespect impartialityevaluation likelihood

jurorsof or more have affected”may byone been the statements. Arizona
(1978).497,v. 434 U.S. 511Washington,

that it was himself courtWe note the defendant who told the that he
himjurors” lookingnoticed “at least four or five of the at when the

played, jurywere and that he believed that the hadstatements heard the
jurors’that of theargues perceptionstatements. The defendant now his

and itgestures “may mayreactions have been skewed.”While be true that
maystatus as accused have his perceptionthe defendant’s the influenced of

reactions,jurors’ bythe we cannot conclude that the trial court erred
jury in a mistrialconsidering assessinghis observations of the whether was

Nor do we the that trialagreewarranted. with defendant’s contention the
by recording assumingcourt erred not to the that thelistening before

jurors we in the trialAccordingly,heard the statements. find no error court
jurorsor more themaking assumptionthe that one heard statements.

thatequally unpersuaded by argumentare the defendant’s “[t]heWe
jurythat was to for thefinding hearingtrial court’s defense counsel blame

question byin ... the record.” The defendantpassages unsupportedthe is
that, can a factor in thealthough by defense counsel beargues “[c]onduct
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mistrial,”atrial court’s assessment of whether to declare the failure of his
request passagestrial counsel to that the State redact was “notprejudicial

the of misconduct . . . that has led courts to rule that a retrial istype
(“ItBrosseau,Petition 146 N.H. at 342 ispermissible.” especiallySee of

analysisour that the defendant created thisimportant predicament byto
testimonyinto his evidence that he had told wasinterjecting been

inadmissible.”); Washington,see also 434 at 513. This argument,U.S.
however, from misunderstandingstems a of the trial court’s rationale for
finding necessity. Althoughmanifest the court considered defense counsel’s

redacted,failure that the berequest onlyto some of statements it did so in
determiningthe context of whether defense counsel adequatelycould

advise his client about the mistrial. trial court askingThe considered
to with the aindependent speak potentialcounsel defendant about mistrial.

however, itUltimately, the court decided that “could be ineffective assis-
for lawyertance of counsel” another to advise the defendant tonot move for

mistrial,a that necessityand manifest warranted a mistrial uponbased the
prejudice the Accordingly,to defendant. we conclude that the trial court did

groundnot err this requeston because defense counsel’s failure to the
redactions not lead to todid the court’s decision declare a mistrial.

statements,Given the nature of theprejudicial particularlythree when
taken together, the trial court sustainably exercised its discretion when it

prejudicialconcluded that “the effect of this information notcould be cured
by to jury,”instruction the and that the defendant could not receive a fan-
trial with jurors having exposedthe been to the information. See Petition

Brosseau, 146N.H. at We that342. therefore hold the trial court did notof
err in thatfinding necessitymanifest warranted a mistrial.

disagree that,We with the defendant to extent that arguesthe he
notwithstanding necessity,manifest he have proceedshould been able to to
a ifverdict the jury prejudicialeven heard evidence. A defendant has the
right to toproceed verdict to “innotwithstanding prejudice onlyhis case
the of necessityabsence of circumstances manifest suarequiring spontea
judicial Dinitz, 600,declaration of v.mistrial.” United States 424 U.S. 608
(1976); (1995)525,see State v. 140Paquin, (holdingalso N.H. 528 that trial
court can objectiondeclare mistrial over “onlydefendant’s if there is a

act,necessity justicemanifest for the or the ends publicof would otherwise
omitted)). case,be (quotationdefeated” In necessitythis manifest sup­

therefore,ported mistrial;the trial court’s todecision order a the defen­
indant’s the trialcontrolling dispositive.interest course of his was not Cf

(8th 2009)976,v. Wengler,Moussa Gouleed 589 F.3d in(noting,985 Cir.
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incontext, “interest the coursecorpus controllingthat defendant’shabeas
tonecessity“there was manifestdispositive”of his trial was not because

trial”).a newgrant
itssustainablyThe record that the trial court exercisedindicates

in necessity requiredthat manifest a mistrial. Conse-findingdiscretion
the retrial onquently, the mistrial declaration did not bar defendant’s

Howell, at weSee 158 N.H. 723. Becausejeopardy grounds.double
greaterthat Constitution the noprovidesconclude the Federal defendant

circumstances,than under these wedoes the State Constitutionprotection
Dinitz,id.; 424reach the same under the Federal Constitution. Seeresult

U.S. at 606-07.

Affirmed.

Dalianis, Hicks, Lynn, JJ.,C.J., CONBOY,and and concurred.
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