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(Susan McGinnis,Joseph Foster,A. Pattorney general senior assistant
attorney general, orally),the brief foron and the State.

Concord,Reis, defender,B. appellateJames assistant of on the brief and
orally, for the defendant.

LYNN, (Smukler,aFollowing jury J.),J. trial in Superior Court the
defendant, Mitchell,Theadore was convicted of one count of aggravated
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I(m)assault, 632-A.-2, (2007), two class Asexual RSA andfelonious
173-B:9,order, IIIprotectivecounts of violation of a RSAmisdemeanor

(2002). excludingthat the trial court erred evidenceappeals, arguing byHe
that thearguesto a test. The defendant alsopolygraphthat he offered take

it his confinementpretrialwhen allocated credit.plainlytrial court erred
resentencing.in in remand forpart, part,affirm vacate andWe

I

morningthe facts. In the offollowing early MayThe record establishes
2012,2, the a warrantpursuantofficers arrested defendant to and

him Aarontransported Chappieto the Northfield Police Station. Officer
the defendant into a room and him hisbrought booking read Miranda

(1966).Arizona, 384rights. See Miranda v. U.S. 436 The defendant waived
agreed Chappieand arights speak Chappie. beganhis to with recorded

and the that he was being chargedinterview informed defendant with
aggravated simplefelonious sexual assault and assault. Several times

the anyinterview the defendant denied sexual contact with thethroughout
“aChappie gotthat the defendant little bit morevictim. observed defen-

havingwhen sex the victim.specifically questionedsive” about with
interview, asked, aDuring youthe the takedefendant lie“[C]an’t

for Chappiedetector test this stuff?” don’t do lie detectorsreplied, “[W]e on
— know, interview, stated,on Lateryou everything.” in the the defendant
“I’ll a lie I can take a I’ll dopolygraph. you guystake detector. whatever tell

to.” ofChappie acknowledgeme did not this offer. Toward the end the
interview, stated,the “I take test.againdefendant could a lie detector I’ll
pass good Chappie againthat sucker. I’m not a liar.” not acknowledgedid
the offer. In to the take a polygraph,addition above offers to the defendant

interview,adamantly throughoutmade other statements thedenying, that
the victimhe and had sex.

trial,Before moved to the ofportionsthe State exclude the defendant’s
in he take a polygraphrecorded interview which offered to test. Defense

objected,counsel that toarguing willingnessthe defendant’s take a
aspolygraph analogizedshould admitted evidence. Defense counselbe the
statement, Bibles,”“I’ll ofdefendant’s statements to the swear on a stack

theythat context to thearguing provided degreeof the which defendant
his Defense thatspecifically arguedasserted innocence. counsel the

offers be the of completenessdefendant’s should admitted under doctrine
advantagebecause the State a if it weregain misleadingwould allowed to

only part Additionally,admit of the recorded interview. defense counsel
that the be toargued pursuant rightoffers should admitted the defendant’s

andpresent proofs”to under the State Federal Constitutions.“favorable
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oftrial court first determined that the doctrine notcompletenessThe did
areasoning that the would notapply, gain misleading advantageState

the defense be able to elicit thatbecause would evidence the defendant
adamantly particulardenied The court found that the ofculpability. manner

denial, i.e., by offeringthe to a polygraph,defendant’s take was of little
likelyvalue and was to cause a deal ofprobative great Havingconfusion.

to admit the under the of completeness,declined statements doctrine the
trial court ruled that to a polygraphthe defendant’s offers take test were

courthearsay. expanded upon citinginadmissible The trial later its ruling,
LaForest, 159, 161(1965),106 as authority,State v. N.H. as well out-of-state

angeneral premisefor the that accused’s or awillingness refusal to take
is inadmissible.polygraph

jury ultimately convicted the one count aggravatedThe defendant of of
felonious sexual assault two counts of of a protectiveand violation order.
This followed.appeal

II

appeal, presentsOn the defendant several in hisarguments support of
inclaim that the trial court erred excluding from evidence his offers taketo

a test. We each inpolygraph argumentaddress turn below.
Initially, we note that appearsit from the record that the trial court

assumed, without that thedeciding, defendant’s offers to take a polygraph
(“test were relevant. R. Ev.See N.H. 401 ‘Relevant evidence’ means

any tendency tohaving anyevidence make the existence of fact that is of
to the ofconsequence probabledetermination the action more or less

evidence.”).than itprobable would be without the Accordingly,we themake
assumptionsame and do not address this further.issue

“The decision to admit excludeor evidence is within the discretion theof
(2012)430, 438 omitted).trial v.Furgal, (quotationcourt.” State 164N.H. In

determining whether the trial court’s ruling is a exercise ofproper judicial
discretion, “we consider the objectivewhether record anestablishes basis

tosufficient sustain the discretionary decision made.” Id. (quotation
omitted). discretion,“To show an unsustainable exercise of the defendant

trialmust demonstrate that the court’s was orruling clearly untenable
omitted).to the ofprejudiceunreasonable his case.” Id. (quotation

A
address first rulingWe the trial court’s that the defendant’s offers to take

hearsay.a testpolygraph constituted The trial court reasoned that while
him, anythe State could againstintroduce the defendant’s statements

by the defendant introduce wouldattempt to those statements constitute
The court thathearsay. later ruled the defendant’s offers could not be
even ifadmitted he testified.
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theprovein evidence tostatement offered“Hearsay is an out-of-court
801(c), notasserted, specificallywhich isN.H. R. Ev.the mattertruth of

801(d).” Marvin Lumber &Kelleher v.non-hearsay by Ruleasexcluded
omitted).(2005) case,In this theCo., 813, (quotationN.H. 832152Cedar

out-of-courtduringwere made hispolygraphoffers to take adefendant’s
to admit thesesoughtthat hearguedand he has notinterrogation,

truth of the matterthan to theprovereason otheranystatements for
to aasserted, i.e., willing polygraph.in fact takethat he was

rule,hearsayto the but hisexceptionsraises twoThe defendant
brief, thein instance. In hisappealfor eitherargument preservedwas not

that, if offers constitutedthe first time even hisasserts fordefendant
See N.H.exception.are admissible under the state-of-mindhearsay, they

803(2). appealraised on that“Generally, we do not consider issuesR. Ev.
Brum, 408,v. 155 N.H. 417in the trial court.” Statepresentedwere not

omitted).(2007) (citation thatrecognizespreservation requirement“The
anduponhave an to rule issuesordinarily, opportunitytrial courts should

court.” Id. atthey presented appellateare to theto correct errors before
polygraphthe defendant’s offers to take aadmissibility417. the ofWhile

court, that the offers wereargumentan raised the trial thewas issue before
hearsay “Consequently,to the rule was not.exceptionadmissible under this

thatcourt had the to consideropportunitythe and the trial never[State]
not havemight mightof facts that orlegal developmentissue or the

omitted). decline to(quotationId. We thussupported argument.”that
appeal.address the issue on See id.

addition, counsel asserted for the firstargument,In at oral defense
theynot hearsaythat defendant’s statements were becausetime the

Snow,v.independent legal significance. Simpkinsconstituted acts of See
(1995) (“[W]here735, independent legala statement has139 N.H. 737

(citations omitted)).hearsay.” This issuesignificance, it is not considered
only cursorilynot in the briefs and waswas addressed defendant’s

toargument.defense counsel’s oral We therefore declineduringmentioned
(2008)90,Kincaid, that(holdingit. v. 158 N.H. 95review See State

appeal).are waived onarguments not briefed
rulingthat the trial court’s that the defendant’sAccordingly,we conclude

hearsay was not erroneous.offers constituted inadmissible

B

notcompletenessthat ofverbal didThe trial court also ruled the doctrine
polygraphof the defendant’s offers to take a test. Therequire admission

again misleading advantagetrial that the would notcourt reasoned State
because, made thebyit able to introduce statementsalthough would be
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interview,defendant the recorded the defendant would still be ableduring
adamantly guiltyto elicit that he denied that he was of theevidence

challengesOn the defendant the trial court’s determina-charges. appeal,
tion.

is acompleteness recognized byThe doctrine of common law rule
court,this wherein:

the to the aparty right writing,has introduce remainder of[A]
statement, orcorrespondence, testimonyformer conversation

opponentthat so far as it to thehis or her introduced relates same
subject lightand to or onexplainmatter hence tends shed the

partthemeaning alreadyof received.

(2007) omitted).416,State v. N.H. 421Lopez, (quotation156 The doctrine
prevent party“exists to one from angaining advantage by misleading the

omitted). “Thus,jury.” (quotationId. there are requirementstwo to trigger
first,the doctrine therespecting conversations: statements must be ofpart

conversation; second,the same and admission only portionof a would
omitted).mislead the Id.jury.” (quotation The rule does not render

admissible,automatically thoughevidence “otherwise inadmissible evi-
dence to amay prevent partybe admitted from againing misleading

Warren, (1999) (citation omitted).633,v.advantage.” State 143 N.H. 636

“The common law rule partially by Hampshireis codified New Rule
106,of whichEvidence toexpressly applies writings and recorded state­

Botelho, (2013) (citation omitted).751,ments.” State v. 165 N.H. 760 Rule
106 states: a orwriting part“When recorded statement or thereof is

by party, mayintroduced a an thatparty requireadverse at time the
any partintroduction of other or otherany writing or recorded statement

which in toought fairness be considered withcontemporaneously it.” N.H.
R. Ev. 106. 106permits“Rule the introduction of remaining partsthe of a

inrecorded statement order to theprevent misleading givenimpression by
an presentation taking Botelho,out-of-context from root.” 165 N.H. at 760
(citation omitted). “The trial court has discretion under Rule 106 to
determine whether ‘fairness’ admission ofrequires remaining parts or

omitted).related Id. (quotationdocuments.”

Here, statement,”was athe defendant’s interview “recorded and thus
the “anydefendant’s effort to other part” interrogationintroduce of the
falls under 106.The argues jury deprivedRule defendant that “the was of

However,a of ofunderstandingtrue the full extent denials.” in light[his] of
rulingthe trial that he allowed testimonycourt’s would be to elicit that he

guilt, ofadamantly prejudicedenied the exclusion these offers notdid the
addition, trial,defendant. In at ofportions the recorded interview were
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thatnothing and[sic]”he “didn’t dosaidin which the defendantplayed
that he and theadamantlyin which he deniedand“nothing happened,”

take upto this effectfact, statementsIn the defendant’svictim had sex.
jury.theforportions playedthe interviewmost of

“otherthat the defendánt’strial court reasonedruling,In its the
that excludingconcernanywould addressculpability”ofadamant denials

Wemisleading impression.awould createpolygraphto take athe offers
requiredoes notcompletenessoftrial court. The doctrinewith theagree

to asimply bolsterinadmissible evidenceof otherwisethe admission
misleadinginnocence, exists to correctbut ratherclaim ofdefendant’s

Scovill,761; 144Botelho, v.165 at StateN.H.by omission. Seeimpressions
(1993).180,McSheehan, 183(1999); 137 N.H.409, State v.N.H. 413

that excludingtrial court’s viewthesupportsInasmuch as the record
impression, wemisleadingnot create aof the offers didpolygraphevidence

orto the offers untenabletrial court’s decision excludedo not find the
case.of the defendant’sprejudiceunreasonable to the

C

of theany polygraphthat valueprobativetrial court also concludedThe
prejudicialtheir effect. Seesubstantially outweighed byoffers would be

manner inthat the whichparticularR. 403. The court reasonedN.H. Ev.
value, and thatwas of lowculpability probativedenied histhe defendant
a deal ofgreatoffers would causeof the defendant’sadmitting evidence

authority for theLater, and out-of-statethe court cited LaForestconfusion.
or lack ofwillingnessof a defendant’sthat evidencegeneral proposition

a is not admissible.polygraphto takewillingness
that value of his state-argues probativetheappeal,On the defendant

unfairdanger prejudice.the ofsubstantially outweighed bywasments not
403,.“evidence may be excludedRule of EvidenceHampshireNewUnder

the of unfairsubstantially outweighed by dangerif its value isprobative
issues, R. 403.jury.”the N.H. Ev.misleadingof the orprejudice, confusion

under Rulea trial to exclude evidencenot disturb court’s decisionWe will
Perri, N.H.State v. 164an exercise of discretion.403 absent unsustainable
discretion,(2012). theexercise of400, “To show an unsustainable408

untenableruling clearlythat the court’s wasmust demonstratedefendant
omitted).(citationof his case.” Id.prejudiceor unreasonable to the

value, the trial court admittedbecauseprobativeAs to the offers’
during theadamantly culpabilitydenied histhat the defendantevidence

of offers to takeinterview, with its conclusion that evidenceagreewepolice
defendant’svalue to theprobativehad little incrementalpolygrapha

bythat trial court did not err(holdingat 423156 N.H.Lopez,defense. Cf.
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that duringdefendant had cried an interview withexcluding policeevidence
he had to introduce other evidence that he hadpermittedwhen been cried

arrest);his to and hisspeaking family prior duringwhen with State v.
(“Because(2006)Morrill, 547, 552 presented154 N.H. the State had
[case], . . .supporting introducingadmissible evidence its inadmissible

(citationhearsay omitted));for purpose unnecessary.”the same was State
(1995)95, 99 thatTrempe, (holdingv. 140 N.H. trial court unsustainably

prejudicialexercised its discretion when it admitted evidence for purpose of
correcting related to defendant’spotential misconceptions testimony when

other,dispelled misconceptions by solicitingcould haveprosecutor less
facts).prejudicial

torespect prejudice, long generalWith we have followed the rule
LaForest,fromthat evidence derived a test is inadmissible.polygraph 106

(1985)161; Ober, 471,471-72at v. N.H.N.H. see also State 126 (stating that
“consistentlywe have held that the results of polygraph tests are not

trials”).guiltadmissible as evidence of or innocence in criminal In
LaForest, we also voiced for the “thatapproval related rule the accused’s
willingness inadmissible,”or to a polygraphrefusal take test is likewise

isalthough this statement dicta because the defendant’s willingness or
LaForest,refusal to was not at indirectlytake a test issue that case. 106

N.H. at inmajority jurisdictions161.The vast of courts other have held that
See,to a arepolygraph e.g.,offers submit to test inadmissible. People v.

(Colo.Muniz, 774, 2008); States,190 785P.Bd Rowland v. UnitedApp. 840
(D.C. (Me.664, 2004); Hilton, 1296,A.2d 674 n.11 v.State 431 A.2d 1301

1981); State, 1137, 1140(Md. 1989); Martinez,Kosmas v. 560A.2d Com. v.
(Mass. 2002).273, Summarizing769 N.E.2d 278-79 the reasons for exclud­

ing evidence,such aptly explained:the Muniz court

[Admitting dangersuch evidence would create a substantial of
issuesconfusing misleading jury.the and the A fact-finder’s
a tosuspect’sassessment of offer take a testpolygraph would

mind;require subjectiveconsideration of the ofsuspect’s state
subjective of particularbeliefs law enforcement officers as to the

circumstances;value of a testsuch under the evidence of the
behavior and beliefs of hypothetical suspects“reasonable” and

(toofficers in the expressedthe circumstances of case test the
officers);subjective and,of iftestifyingbeliefs defendants and a

conducted,test hypothetical concerningwere not scenarios what
have test in theofficers would done with the results event the

toAttempting untangledefendant or “failed” the test.“passed”
conjecture.this knot be an inveritable Gordian would exercise
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and thereforethese sentimentsagree withMuniz, P.3d at 786-87.We190
thatfindingthe trial court’sjustification foramplethat there wasconclude

to take aoffersof of the defendant’svalue evidenceany probative
admissiondanger that theiroutweighed byfar thetest would bepolygraph

conclusion that theThe trial court’sdeal of confusion.”greatcause a“would
toof the offersexclusionbalancing analysis required403of its Ruleresults

of theto the prejudiceor unreasonablewas not untenablepolygraphtake a
itsunsustainablynot exercisethe court didAccordingly,case.defendant’s

discretion.

D

court’s refusal to admit thisNext, that the trialthe defendant contends
I,under Part“all favorable”rights present proofshis toevidence violated

and a fair trial underprocessand to dueArticle 15 of the State Constitution
to Federal Constitution.Fifth, Sixth, Amendments thethe and Fourteenth

the defen­we first considerFollowing practice,our standard
lawrely uponand federalunder the State Constitutionargumentsdant’s

(1983).Ball, 226,124 231-33 “Theanalysis.our State v. N.H.only to aid
I,Part Article 15 agivesunderproofsto all favorableright produce

witnesses, to theirproduceto notonly right producethedefendant
omitted).(2009)406, 410 “PartAta, (quotationv. 158N.H.testimony.” State

inintroduce evidence violationI, 15does not entitle the defendant toArticle
(citation(1999)294, 296-97Graf,of v. 143N.H.of the rules evidence.”State

omitted). Here, right producenot contend that his tothe defendant does
Thus,only producethat he was unable to evidence.infringed,witnesses was

in that the trial court’s refusalargumentfind no merit the defendant’swe
his topolygraph rightto take a violatedto allow evidence of his offers

proofs.all favorableproduce

trial court’sargues that theTo the extent that the defendant
to dueright process,to take a violated hispolygraphexclusion of his offers

I,Part Article 15 to introducerightthat a defendant has no underwe note
orthan to confuse the issuesthat will have little effect otherevidence

proof.not favorable Statejury, competentthe for such evidence isconfound
(2002).293, Here, theMitchell, 294 the trial court allowedv. 148 N.H.

denials; as the trial courtto introduce evidence of his adamantdefendant
. . .Observed, charges] particular waythe in afact that he [denied“[t]he

agree with the court’s determinationof lower value.” Weprobative[was]
had little effectlikelythe offers would havethat introduction of defendant’s

jury.confound thethan to confuse the issues orother

no greater protectionoffers the defendantThe Federal Constitution
N.H.Graf,circumstances. 143the under thesethan does State Constitution
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(1998)296-97; 303,Scheffer,at see United 523also States v. U.S. 308
Constitution,that the Federal a(holding right presentunder defendant’s to

unlimited,relevant is not “but subjectevidence rather is to reasonable
restrictions”). Accordingly, we reach the same result under the Federal
Constitution doas we under the State Constitution.

Ill

Finally, arguesthe defendant that the trial court plainly erred when
175-dayit aimposed house of corrections sentence on ofone the violation

committed,protective charges,of order to served standbe and then
all pretrial sentence,allocated of his confinement credit to this thus
him earndepriving opportunityof the to time off goodthe sentence for

(2007).651:18, that,II inbehavior. See RSA The State lightconcedes of our
Edson, 45,48-50 (2005),indecision State v. 153 N.H. the sentence is plainly

Accordingly,erroneous. we vacate the imposedsentences and remand for
resentencing in accordance with Edson.

part;in vacated part;inAffirmed
resentencing.remanded for

Dalianis, C.J., HICKS, JJ.,Bassett,and andCONBOY concurred.
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