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(Nicholas Cort,A. Delaney, attorney general attorneyMichael assistant
forgeneral, orally),on the brief and the State.

Stevens, Salem,of on the brief and orally,Mark for the defendant.

BASSETT, defendant, conviction,Bryan Maga,J. The his follow-appeals
trial,a for an alcohol .02 oring drivingbench with concentration of higher,

(DUI).under the 265-A:2age twenty-one (Supp.while he was of See RSA
—2012) (amended 2013). On heappeal, argues that the 10th Circuit Court

J.) (1)(Moore,Salem District Division erred it: admitted intowhen
a from laboratory employee attestingevidence certificate a state crime that

breathalyzer byused the Salem inDepartmentthe machine Police was
(2)order; and toworking policeruled that the had cause arrestprobable

him. affirm.We
following facts from the or are otherwise undis-The are drawn record

15, 2012, defendant, nineteen,puted. June who was indrivingOn the was
him for apolice stopped light.Salem when a officer defective brake When

car, that theapproachedthe officer the he smelled alcohol and observed
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eyes glassywere and red. The officer asked thedefendant’s defendant for
license, it.producehis but the defendant did not When the officerasked the

anyhad evening,defendant whether he consumed alcohol that the defen-
drinking thirty priordant admitted to one beer about minutes to the stop.

field tests.agreed sobrietyHe then to take
asobrietyThe officer conducted three field tests: horizontal-gaze

test; test;a and anystagmus one-legwalk-and-turn stand test. The officer
(athe defendant a score of six on thegave horizontal-gaze nystagmus test
(aover four three onsuggests impairment),score the walk-and-turn test

of two or suggests impairment),score more and one on the one-leg stand
(a or suggests impairment). Thereafter,test score of two more the

he actuallydefendant disclosed that had consumed beers attwo the home
statements,of a friend. Based theupon glassydefendant’s his and red eyes,

car,smell of alcohol from hisemanatingthe and the results of the field
tests,sobriety the officer concluded that the was impaireddefendant and

station,him into Aftercustody. policetook at the aarriving second police
test,officer a breathalyzeradministered which that theshowed defendant

ahad blood alcohol concentration of 0.09.
The charged 265-A:2,defendant was DUIwith under RSA in two

complaints:alternative one that healleging drove a motor vehicle while
265-A:2,1(a),see RSA the otherimpaired, and that he drove a motor vehicle

he in 0.02,while had an alcohol concentration excess of and while he was
twenty-one, 265-A:2,1(b).the ofageunder see RSA

trial,toPrior gavethe defendant the State notice that he would object to
the admission into of “anyevidence certificates or regardingdocuments any

testingbreath machine without the opportunity personto confront the or
whopersons prepared anyand such orsigned certificates documents.”

trial,During soughtthe to intoState introduce evidence a certificate from
laboratorya state crime toemployee attesting the fact that the breatha-

tolyzer machine used test the in workingdefendant was order. The
certificate the followingcontained two statements:

... I thathereby certify on this I completed preventivedate the
EN,maintenance check on the 5000Intoxylizer serial [number]

68-010372 at thelocated Salem Police Department[;]

and

I reference,found said instrument and external standard Guth
2100 simulator serial DR to be in proper working[number] 1259

10,order as of February 2012.

objected,The defendant . . .arguing that certificate contains a“[t]he
—that somebodystatement from at the State notlab who’s here ... [it’s]
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litigation.”for Theobviously prepareda This istestimonial statement.
laboratorythat the statement from the statefurther contendeddefendant

laboratory inequivalent analystto the statement from theemployee was
Massachusetts, (2009), certifying drug557 U.S. 305 av.Melendez-Diaz

asinadmissible a testimonial statement. Hewhich was heldtesting report,
Clause,therefore, the courtthat the Confrontation shouldargued, under

thenot the certificate unless the defendant hadbreathalyzeradmit
laboratory employee.to cross-examine the state The Stateopportunity

court thethat the was not testimonial. The overruledcountered statement
objection.

trial, moved to the DUI charges,At the close of the defendant dismiss
courtwas cause for arrest. The deniedarguing probablethat there no his

ofguilty drivingthe The court found the defendantsubsequentlymotion.
alcohol in excess of 0.02while under the ofagewith a blood concentration

notAlthough charge,record is clear as to the second thetwenty-one. the
parties drivingthat the court him not of whileagree guilty impaired.found
This followed.appeal

the intoargues admitting breathalyzerThe defendant that certificate
his theevidence violated under State and Federal Confrontationrights

an opportunityClauses because he did not have to cross-examine the
CONST, VI;amend.person preparedwho the certificate. See U.S. N.H.

CONST, I, probableart. 15. He that the officer lacked causept. arguesalso
and, therefore, trial in hisdenyingfor his arrest that the court erred motion

to inargumentsdismiss. We address these turn.

I. ClauseConfrontation

challengereview the defendant’s Confrontation de novo.We Clause
(2012).Brooks, 272,State v. 164 278 a defendant raises a claimN.H. When
Constitutions,the typicallyunder both State and Federal we address his

(2006).Here,500, 504Ayer,State claim first. See State v. 154N.H. although
the invokes ofprotectionsdefendant the Confrontation Clause both the

Constitutions, his hisargument upon rightsState and Federal relies as
the that admittingunder Federal Constitution: He contendsinterpreted

evidence,the himbreathalyzer providingcertificate into without with the
laboratorytoopportunity employeecross-examine the state crime who

certificate,the is v.prepared signed contrary Washington,and to Crawford
(2004),541 36 and We not theadoptedU.S. Melendez-Diaz. have Crawford

Constitution, argueunder the and the defendant does notanalysis State
(2008).Munoz, 143, 148that we should do so now. State v. 157N.H. NorSee

the of the test thatapplicabilitydoes he address Confrontation Clause we
— (1980).namely, Roberts,v. 56adoptedhave that of Ohio 448 U.S. See

Brooks, 282; Accordingly,at 154 N.H. at weAyer,164 N.H. 511. conclude
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that the has not established that admission of breathalyzerdefendant the
I,his Partrightscertificate violated under Article 15 of the HampshireNew

Munoz, N.H.Constitution. 157 at 148 (concludingSee that defendant did
not prevail argument argueon State Confrontation Clause as he did not the

Constitution).standard we under State We therefore turn toapply his
argument under the Federal Constitution.

The Amendment “In criminalprovides: prosecutions,Sixth all the
enjoyaccused shall the to be withright... againstconfronted the witnesses

him.” U.S. amend. TheConst. VI. Fourteenth Amendment renders the
Confrontation Clause thebinding Michiganon States. v. 131Bryant, S. Ct.
1143, (2011). Supreme1152 The hasCourt concluded that the

aguaranteesConfrontation Clause the toopportunitydefendant confront
any person him,whose testimonial againststatements are introduced and
to “inreliabilityassess the of those ofstatements the crucible cross-­

Crawford,examination.” at541 U.S. 61.

Thus, only “testimonial statements” cause a declarant to be a
meaning“witness” within the of the Confrontation Clause. Davis v.

(2006).813,Washington, Accordingly,547 U.S. 821 crucial determi­“[t]he
nation under as to whether an out-of-court statement violates theCrawford
Confrontation is itClause whether is ‘testimonial’or not.” v.State O’Maley,

125, 131(2007), Melendez-Diaz,156 N.H. partoverruled in 557by atU.S.
312-20. “While to for anyendeavored leave another effortday toCrawford

‘testimonial,’outspell comprehensivea ofdefinition the Court instructed
that various formulations of this core class testimonialof statements exist.”

(Mass. 2011)1060,Commonwealth v. 947Zeininger, (quota­N.E.2d 1068
tion, omitted).citation, and brackets allThese formulations share “a

nucleus,”common and include:
—testimony“ex in-court orparte equivalent is,its functional that

affidavits,as examinations,material such custodial testi-prior
mony that the cross-examine,defendant was unable to similaror
pretrial statements that declarants toreasonably expectwould be

“extrajudicialused inprosecutorially,” statements for-contained
materials, affidavits,malized testimonial such depositions, prioras

confessions;”ortestimony, [and] “statements that were made
objectiveunder circumstances which would lead an witness rea-

sonably to thatbelieve the statement would be available for use at
a later trial.”

(citations omitted)).Crawford, at(quotingId. 541 51-52 and ellipsesU.S.

A is if primary purposestatement testimonial its is “to establish or
past relevant laterprove potentially prosecution.”events to criminal
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omitted).Brooks, of(quotation primary purpose164 at 279 “If theN.H.
trial, theadmissibilityis not a fact at the ofcreating provethe record to

evidence, theof and federal rules of notrecords is the concern state
omitted). reasoning,Id. Under this(quotationConfrontation Clause.”

admissible, without confronta-generallyand records arepublicbusiness
tion, entity’sfor anhave been “created the administration oftheybecause

trial,”and or some fact atpurpose establishing provingaffairs not for the of
Melendez-Diaz, 324;and, therefore, 557U.S. at see alsoare not testimonial.

Brooks, 164 at 279.N.H.
case,contends that in this likebreathalyzerThe defendant the certificate

Melendez-Diaz, ain is it “bearsdrugthe certificates testimonial because
from createdlaboratory employee,solemn affirmation” the state was

statute, thesignatureto a and bears the seal and of a ofpursuant Justice
responds breathalyzerPeace. The that the certificate is not testimo-State

nial not the “sole ofpurpose” providingbecause it was created for evidence
andirectly inculpatethe and did not him oragainst provedefendant indeed

him; rather, toonlyof the it was intendedcharge againstessential element
as a for of agreeserve foundation the admission substantive evidence. We

the this breathalyzerwith State that certificate is not-testimonial.
InuponThe defendant relies to support argument.Melendez-Diaz his

Melendez-Diaz, testingthe held thatSupreme drug reportsCourt result
analysts a and thelaboratory subjectfrom at state were testimonial to

weretheyConfrontation Clause because “made under circumstances which
thatobjective reasonablywould lead an witness to believe the statement

trial,”would be available for use at a later and the “sole of thepurpose
primaaffidavits provide composition, quality,was to facie evidence of the

Melendez-Diaz,and the net of the atweight analyzed substance.” 557 U.S.
omitted).(quotations Supreme analysts310-311 The added that “theCourt

—evidentiarywere aware of the affidavits’ that aspurpose, purposesince
—in provision reprintedstated the relevant state-law was on the affidavits

themselves.” at 311.Id.

Melendez-Diaz,in breathalyzerUnlike the certificates the certificate
here did not evidence aprovide case-specific against particular defendant.

Melendez-Diaz, analysisIn the certificates were of andrug proofdirect
Melendez-Diaz, Here,ofelement the offense 557 U.S. atcharged. 310-11.

2013)265-A:12,II toalthough partyenables a introduce into(Supp.RSA
preventive byevidence of the check form outcopy maintenance filled“[a]

who thetesting supervisor performed preventivethe forensic breath last
check,” this not establish an oftypemaintenance of certificate does element

265-A:2,1.the offense under influence. It does notdrivingof the See RSA
anycontain information the defendant’s blood alcohol concen-regarding
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tration, specificsnor address the of his Notably,case. the breathalyzer
2012,certificate at issue here was created in February several months

Rather,thebefore defendant’s June 2012 arrest. it describes the ofresults
sample testing machine,and the calibration of the and attests that the

Thus,machine is in “proper working order.” the primary ofpurpose the
certificate is to reliabilityensure the and quality of the testing machine

byused the police, and therefore serves only as the foundation for the
admission of 265-A:12,substantive evidence. See RSA II (allowing certifi-

evidence); RULES,cate into N.H. Admin. Saf-C 6302.04(requiring forensic
breath testing supervisor to conduct preventive maintenance check every

months); Brooks,six 164 N.H. at 281-82 (distinguishing Melendez-Diaz
issue,because documents at authenticating records,various business

served as foundation for admission of substantive evidence and certificates
value).themselves were of minimal evidentiary The substantive evidence

testimony byhere was the policethe officer who conducted the breath
testing as to the test results.

As the Massachusetts Supreme Judicial Court recently explained,
breathalyzer certificates a“bear more attenuated relationship to convic­

than (thetion” does testimonial evidence: “They one factsupport accuracy
machine) that,of turn,the in supports another fact that can establish guilt

(blood level).”alcohol omitted).Zeininger, 947 N.E.2d at (quotation1069
The court inobserved that Melendez-Diaz Supremethe Court recognized

“this distinction: ‘Contrary to the suggestion hold,dissent’s we do not and
case,it is not the that anyone whose testimony may be relevant in

chainestablishing the of custody, authenticity of sample,the or accuracy of
device,the testing must inappear person as part of the prosecution’s case.

Documents prepared in the regular course equipment maymaintenanceof”well qualify as nontestimonial records’ Zeininger, 947 N.E.2d at 1069
Melendez-Diaz,(quoting 1;557 U.S. at 311n. omitted;brackets and ellipses

added);emphasis (Pa.but v. Dyarman, 565, 2013)Com. 73 A.3d 571cf.
(“The infootnote Melendez-Diaz does not acreate blanket ofrule
admissibility for any hearsay evidence relevant to theestablishing accuracy
of a testing device. It merely states that such evidence will not be deemed
testimonial in every (quotationcase.” omitted)), denied,and brackets cert.

(2014).134 S. Ct. agree.948 We Accordingly, we hold that the certificate
attesting that the breathalyzer was in working order is nontestimonial in
nature because it was “created for the administration of an entity’s affairs
and not for the purpose of establishing or proving some fact at trial.”
Melendez-Diaz, Thus,557 atU.S. 324. the admission of the certificate into
evidence did not violate the defendant’s rights under the Confrontation
Clause of the Federal Constitution.
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a testimonialis notbreathalyzer certificatethat theconcludingIn
thatthat have heldjurisdictionsstatement, courts in otherjoinwe

at issue inthe certificatesfromdistinguishablearebreathalyzer certificates
administrationis effectiveprimary purposetheirbecauseMelendez-Diaz
1070; People v.See, 947 N.E.2de.g., Zeininger,prosecution.thanrather

296,(N.Y. State,2013); 424903, v. S.W.3dPealer, 908 Chambers985 N.E.2d
(Idaho 2012);431, 437-39Kramer, App.Ct.(Ark. 2012); P.3dv. 278State302

(Miss. 2012); A.3d at 569.838, 844 Dyarman, 73State,v. 85 So. 3dMatthies
found, that holdscited, anywe casefact, nor havethe defendant has notIn

are testimonial.certificatesbreathalyzerthat
that, trial courtbecause thearguecould read tobrief beThe defendant’s

certificate, insufficientthere wasbreathalyzerin theadmittingerred
notthat the trial court didBecause we findto the verdict.supportevidence

certificate, not address thiswe needbreathalyzerin theadmittingerr
argument.

II. Probable Cause

dismiss,case, arguingtothe defendant movedthe rested itsAfter State
to arrest him. The court denied thelacked causeprobablethat the officer

motion.
lacked causepolice probablecontends that thethe defendantappeal,On

ofsignsnot sufficienthim for because he did demonstrateto arrest DUI
that, notlighthis brake wasargues althoughThe defendantintoxication.

— he reacteddriving normallyotherwisefunctioning he wasproperly,
lane, averagehis drove at ansignals, stayedto traffic withinappropriately

activated hisand when the officerresponded normally promptlyandspeed,
although eyesthat hisstop. explainsto initiate the He furtherlightsblue

red, that smoke can cause redsmoking, cigarettehe had been andwere
respondsthat was not slurred. The StatespeechHe also stresses hiseyes.

thatto cause the defendantprobablethat the facts were sufficient establish
had committed a DUI offense.

he or she hasAn has cause to arrest whenprobableofficer
a ofpersoninformation sufficient to warranttrustworthyand“knowledge

in that the arrestee hasbelievingprudencereasonable caution and
(2013)717,Lorenzo, (quotationN.H. 722v. 164Ojocommitted an offense.”

cause,omitted). had wepolice probable“In whether thedetermining
torequiredamount of evidenceand not theprobabilitiesreview reasonable

Newcomb,a case.” State v.primaa conviction or to make outsustain facie
omitted).(2011) bynot bound666, “We are(quotation161 N.H. 669
determination,” but instead “mustmakingcalculations in thismathematical

practicalfactual and consider-with a concern for theapproach the issue
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prudentof life on andeverydayations which reasonable not[people], legal
omitted).technicians, act.” Id. will(quotation “We not overturn a trial

unless,determination of cause whenprobablecourt’s the evidence is viewed
State,the thelight contraryin most favorable to the decision is to the

145,of theweight Vandebogart,manifest evidence.” State v. 139 N.H. 164
(1994).

to theContrary argument, placeddefendant’s when the officer the
arrest, the officer had suggestingdefendant under sufficient evidence that

the defendant had a DUIcommitted offense. The defendant failed to
it;his when theproduce requestedlicense officer he told the officer that he

beers;had consumed two and the officer observed that the eyesdefendant’s
red and thatglassywere and noticed the odor of alcohol emanated from the
Althoughdefendant’s car. the defendant did not exhibit inimpairment one

test,field sobriety impairment facts,he exhibited in the other two. These
whole, providedtaken as a the officer with toprobable cause arrest the

inoperating 265-A:2,defendant for his vehicle violation of RSA I. See
Newcomb, (Ark.669-70; State, 743, 749161N.H. at Fisher v. 427 S.W.3d Ct.

2013)App. (probable cause arrestfor existed where defendant admitted
he drinking, eyesthat had been his were watery,bloodshot and he smelled

intoxicants, tests);of he of field-sobrietyand failed two three Smith v.cf.
2000) (in933,931,ex rel. 11Dept. Transp., (Wyo.State P.3d 937 appealof

license,suspensionfrom of policedriver’s officer had probable cause to
arrest when out sobriety tests,individual failed two of three among other

intoxication).indicators of
the in'Viewing light State,evidence the most to the wefavorable conclude

that the trial court’s probabledetermination of cause contrarywas not to
the ofweightmanifest the evidence.

Affirmed.

ÜALIANIS, C.J, CONBOY,HICKS, Lynn, JJ.,and and concurred.


