
Here, the district division found that “Friedline filingwas the
on behalf of both of premises.”[eviction notice] owners the The defendant

—presents argument beyondno the lack of onKellogg-Roe’s signature the
— didKellogg-Roeeviction notice that not consent to eviction.the

thatConsequently, correctlywe conclude the district division thatruled the
signaturelack Kellogg-Roe’sof on the eviction notice did requirenot

thedismissal of action.

Vacated and remanded.

DALIANIS, C.J., HICKS, CONBOY, LYNN, JJ.,and and concurred.
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BASSETT, defendant, Letoile, Jr., convictions,appealsJ. The hisRobert
trial,jury twenty-six chargesa of offollowing possession pornog-on child

2013).(Supp. arguesRSA He that the Courtraphy. SuperiorSee 649-A:3
J.)(.Delker, iterred when denied his motion to suppress evidence derived

from of his home We affirm.computer.the search
is the of his motion to secondappealing suppressThe defendant denial a

court agranted suppressionwarrant after the motion on the initialsuperior
2010,11,On April complainedwarrant. the defendant’s ex-wife to the

that,Hampstead Department using computer,Police while the defendant’s
she on the browsing history disturbingclicked and found links to websites
that child notpotentially pornography.contained She was able to access the

thatwebsites at time because her internet connection was not working.
follow-upIn a with the themeeting police, explaineddefendant’s ex-wife

that had started checking browsingshe the defendant’s history six months
earlier, itand was at that time that she first child pornographynoticed on

computer.the defendant’s to theAccording police affidavit for the search
warrant, she described the images depicting youngas “nude undeveloped

(well ofgirls years age).”under 18 told thatpoliceShe the the links that she
had recentlyviewed most had with “youngtitles the words girls/young
teens.”

information,upon thisBased the a searchpolice secured warrant and
seized computer.the defendant’s The defendant moved to allsuppress
evidence and a warrant,statements obtained as result of the search

part,in that affidavit toarguing, the failed establish probable cause because
it did not a sufficient ofprovide description the childalleged pornography.

2011,In aSeptember hearing, superior granted motion,after the court the
ruling that the search imageswarrant did not describe the with sufficient
particularity.

thereafter,Shortly the againdefendant’s ex-wife met with the
time,Police.At thatHampstead she in detailgreater imagesdescribed five

that she had viewed on websites on the defendant’s computer clickingafter
on in browsing history.links listed his atAlthough the ex-wifehad stated a
prior meeting that defendant had a containingthe file childdesktop

she hadpornography, imagesnot described the file that she Athad viewed.
the meeting,next she stated that had seen five imagesshe the six months
earlier, and notexplained providedthat she had these details earlier

didbecause she not know that they important.were Based the newupon
information, ConwayOfficer another forapplicationsubmitted a warrant to

—search computerthe defendant’s hard 10thand drive. The Circuit Salem
J.)(Sullivan, grantedDistrict Division the ofapplication. The search the

computerdefendant’s and hard revealed and contain-imagesdrive movies
ing pornography. charged twenty-ninechild The State the defendant with
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twenty-nineand counts ofpossession pornography,counts of of child
ofattempted possession pornography.child

suppressto all evidence and statementsagainThe defendant moved
nowarrant, that there wasarguingas a result of the searchobtained

existed, it uponand that if cause was basedprobable probablecause “even
that ‘tainted’ the initial unlawful searchallegationsfactual remained from

motion,superiora the court denied thehearing,and seizure.” After
ex-wife, includingthe herconcluding that the statements from defendant’s

aimages, personmore the “would lead reasonabledescriptionsdetailed of
was a that pornographyto believe that there substantial likelihood child

on courtactually computer.”would be found the The trial further concluded
in Conway’sthat the to the did not taintreferences first warrant affidavit

trial,three-day jurythe second After a the defendant was foundwarrant.
of appealof counts of child Thisguilty twenty-six possession pornography.

followed.
appeal, I,that trial court PartarguesOn the defendant the violated

Article 19 Fourthof the State Constitution and the and Fourteenth
tobyAmendments to the United Constitution his motiondenyingStates

(1) Conway’s affidavit to set forthsuppress. He asserts that: failed
(2)sufficient refer­linking pornography computer;facts child to his and

in Conway’s pursuantences affidavit to the evidence seized to the first
warrant the and of whetherprejudiced impartialfair determination
probable cause existed. We first address the defendant’s claims under the

rely inonly analysis.State Constitution and federal law to aid our Seeupon
(1983).Ball, 226,v.State 124 N.H. 281-33

I. Probable Cause

The argues linkingdefendant that there was insufficient evidence the five
ofimages pornography computerchild described his ex-wife hisby to

because were onimages“the located unknown websites that [she had]
accessed, computernot on the hard drive of the itself.” The State contends
that Conway’sboth information contained within as wellaffidavit as

knowledge supportedcommon the trial court’s determination. agreeWe
thewith State.

I,“Part 19 requiresArticle of the State Constitution that search
only upon finding Ward,warrants be a of cause.” v.probableissued State

(2012).156, if person ordinary163 N.H. 159 “Probable cause exists a of
throughcaution that what willjustifiably soughtwould believe is be found

the search aid in a or conviction.”Id.particular apprehensionand will “The
must in a warrant thatpolice applicationdemonstrate an for search there

placeis a likelihood items will be in thesoughtsubstantial that the found
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(2012).Ball, 204, “However,to theybe searched.” State v. 164 N.H. 207
doubt,not with orcertainty, beyondneed establish even a reasonable that

omitted).(quotationthe search will lead to the desired result.” Id.

aapply totality-of-the-circumstancesWe test review sufficiencyto the
application.of an affidavit submitted with a warrant Id. taskThe of the

to aissuing practical,court is make common-sense decision givenwhether
it,all the incircumstances set forth the affidavit before theincluding

“veracity” “basis of ofknowledge” persons supplying hearsayand informa­
tion, there fair thatprobabilityis a or evidence of a willcontraband crime

in place.be found a Id.particular
duty the court is toreviewing issuingOur as ensure that the magistrate

a for concluding probablehad substantial basis that cause existed. Id.
an may‘While affidavit establish causeprobable without the ofobservance

searched,”contraband at the location to inbe order to meet constitutional
muster, “affidavits must establish a sufficient nexus between the illicit
objects and the place court,to be searched.” Id. As a reviewing maywe

onlyconsider the information that the topolice brought the court’sissuing
(here, division).attention the district Id.

‘We review the court’s desuperior exceptorder novo with torespect
any case,Incontrolling findings.”factual Id. this the superiorwe review
court’s order de novo because there were no facts itcontrolling that
determined in the first instance. See id. at 207-08. We afford much

probabledeference to the district division’s cause determination and will
not warrants by readinginvalidate the affidavit in asupporting

“Rather,hypertechnical sense. Id. at we208. review the affidavit in a
manner,common-sense and determine theby preferenceclose cases to be

omitted).accorded to (quotationwarrants.” Id.
The defendant’s that “large”ex-wife stated she found a number of links

to pornographic websites. She in detail that some of theexplained sites had
ofimages genital females,adult males inengaging contact with minor while

imagesother sites had that depicted engagedminor females in sexual acts
concedes,with each other. As the defendant descriptionshis ex-wife’s of the

imagesfive faciallywere sufficient to that the imagesestablish were child
pornography.

however,argues, magistrateHe that the lacked probable cause because
images websites,his ex-wife described that found onwere rather than

on hard of computerlocated the drive the itself. He contends that trialthe
erroneouslycourt thatinferred because the links had been viewed on the

computer,defendant’s it was therefore that theprobable pornographic
had The that trialimages been downloaded. State counters the court
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uponmanner and drewin a common-senseviewed the warrantproperly
files andin retaincomputersthe manner whichaboutknowledgecommon

images.

argument. Probableby the defendant’spersuadedare notWe
— instead, theactivityproof illegalconclusive ofrequirenotcause does

there is adetermines, whetherlight provided,in of the affidavitmagistrate
Ball,particular place.found in athat contraband will be“fair probability”

Here, made the common-sensethe district divisionat 207.164 N.H.
from theimagesthat downloadedprobabilitywas a fairinference that there

be found on thehistorybrowser wouldlisted in the defendant’swebsites
and hard drive.computerdefendant’s

visit to a websitethat evidence of afurther contendsThe defendant
on athat was downloadedpornographythe conclusion childsupportcannot

nature,” and,intransitoryinherentlyarebecause “websitescomputer
bythat the viewedtherefore, images [hisdid not establish“the affidavit

on thoseimagesthe that existed websiteslikelywere to be sameex-wife]
disagree.in time.” Wepointat some earlier

that she “first locatedThe fact that the defendant’s ex-wife stated
browsinghiscomputer” throughonpornography defendant’s]child [the

theliving usingwas at home andhistory, at a time when the defendant
by the defen­imagesinference that the viewedsupports thecomputer,

byviewed the defendant.imageswere the same as thedant’s ex-wife
Moreover, “young girls/wordsfact that the websites contained thethe

that, images maythe havealthoughteens” the inferenceyoung supports
pornogra­the websites continued to include childchanged, the content of

changedinference is that the website contentpossibleanotherphy. While
on the websites when the defendantpornographyand that no child existed

any child thepornography,them and that he never downloadedvisited
offindingdoes not defeat aexistence of such an alternative scenariomere

sure, it not that child wouldpornographycause. Tobe was certainprobable
norcertainty, proofbut neithercomputer,be found on the defendant’s

doubt, a of theproof by preponderancea nor evenbeyond reasonable
evidence, a to find cause. See id. Whatrequired magistrate probableis for

a will found in aa fair that evidence of crime berequired probabilityis is
Id. That standard was satisfied here.particular place.

(3dZimmerman, 277 F.3d 426 Cir.The cites States v.defendant United
must that the2002), that a search warrant statepropositionfor the

However, impor-there are severalpornography.downloaded thedefendant
Zimmerman,In theZimmerman and this case.tant distinctions between

adulthaving clip pornographyaccused of shown one video ofdefendant was
a warrant for hisa to the execution of searchpriorto minor six months
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Zimmerman, 430-31, 434.atcomputer.home and home 277 F.3d The Third
AppealsCircuit Court of evidence derived from the searchsuppressed

warrant, thatfinding probablethe information cause to findsupporting
stale, that, conceded,adult was and as thepornography Government there

was no cause to search for child atprobable pornography. See id. 432-34.
the court not have toConsequently, did occasion consider whether an

inindividual must download a file order establish probableto cause
Further,pornography.sufficient to for child thevirtuallysearch entire

policeaffidavit of the officer in Zimmerman recounted in whichincidents
students,allegedly sexuallythe defendant accosted and waspornography

only Here, contrast,at 431.briefly. Conway’smentioned See id. in affidavit
was the ofalleged possessionfocused on defendant’s child pornography.

Zimmerman,in courtFinally, the that the affidavit ofemphasized the
suggestofficer did not that the defendant had downloaded adult pornog-

and,raphy, consequently, there was no indication that it be inwould found
Here,his at althoughhome. Id. 435. the defendant notes thatcorrectly

Conway’s affidavit did not thespecifically state that defendant had down-
files,loaded pornographychild there were additional facts forth inset the

application that would allow a reasonable toperson conclude that there was
a fair thatprobability possessedthe defendant child pornography. Al-
though the defendant’s ex-wife did not the imagesdescribe contained

file,within desktopthe she characterized computerthe file as containing
child pornography. This the thatsupports inference the defendant was
downloading imagesthe from the websites that he visited. Additionally, we
agree with the trial court that it is knowledgenow common “that a
computer’s browsing history images temporarywould leave behind in a file
on the hardcomputer’s drive that could be at a later oraccessed date time.”

(Del. 2005)State, 470,See Smith v. 887 471-72A.2d trial court’s(upholding
finding probableof cause trial courtwhen concluded that “it rises to the
level of knowledgecommon that inimagery computers is still in existence
and Inpersistent”). evidence, that,is of the thislight totality of we find

affidavit,based on inthe information the trial courtthe had a substantial
basis to conclude that causeprobable existed.

jurisdictionsOur conclusion is consistent with case in otherlaw where
courts aupheld finding probablehave of even thethoughcause affidavits

notsupporting search warrants did state that the had down-defendants
See,loaded child to theirpornography computers. e.g., States v.United

(5th11-40971, 2012)Kleinkauf, 3030347, 25,2012 *2 JulyNo. WL at Cir.
(concluding that the affidavit did not to defendantallegeneed that
downloaded child becausepornography subscriptionthe defendant’s to

the magistrate judge reasonably“Hardlovers” was “sufficient for to infer
the nature of the website and the likelihood that child wouldpornography
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affidavit”); v.in the United Statesbyfound the identifiedplacesbe
(6th 2009) “[ejvidence thatFrechette, 374, 379 (concluding that583 Cir.F.3d

thesupportsto child web sitespornographyan individual subscribed
downloaded, and thelikely kept, possessedconclusionthat he has otherwise

1065,omitted)); Gourde,(quotation v. 440 F.3dmaterial” United States
(9th (en banc)2006) (concluding payment registrationthat and1070-72 Cir.

causesubscription supported probablea to child website apornographyfor
2006)534, (6thdetermination); v. 452 F.3d 540 Cir.Wagers,United States

that that a or to websites(noting person“evidence has visited subscribed
likelyconclusion that hascontaining supportschild the hepornography

downloaded, material”);possessed the States v.kept, and otherwise United
(2d 2005)Martin, 68, (holding426 74-76 Cir. that supportedF.3d affidavit

affidavit that anonlycause determination when the statedprobable
ofoccupant pornography e-group);defendant’s home subscribed to child

(E.D.N.Y. 2013)354,2dBershchansky, Supp.United States v. 958 F. 376
cause”).findingis not for a(explaining “downloading necessary probableof

thatargues jurisdictionsThe defendant the cases from other are
there thatdistinguishable allegation paidbecause here is no the defendant

website,subscriptionfor a to a child that was a knownpornography he
of forpriorcollector child or that he had convictionspornography,

However,of argumentchild his misses the mark.possession pornography.
cases, not, inbyIn those the circumstances alluded to the weredefendant

fact, Moreover,necessary finding probablefor a of cause. courts haveother
probable notwithstandingfound cause the absence of the circumstances

by Christie,For inexample,described the defendant. United States v. the
probablefederal district court found cause for the search of the defendant’s

computer by police postingbased on observations made officers of a user
links to child on a IPpornography password-protected website from an

Christie,assignedaddress to the 570dwelling.defendant’s United States v.
(D.N.J.657, 2008); Abraham,F. 2dSupp. 678-79 see also United v.States

05-344, 1344303, (W.D. 2006) (factCR *4 Pa.No. 2006WL at that affidavit
allegenot clipdid that defendant downloaded video was “irrelevant since

the Affidavit of Cause if theexpressly explainedProbable that even
Defendant never downloaded the in a examinerimage question, forensic

image computer”).would be able to find the on Defendant’s
note that cites jurisdictionsWe the defendant cases from other in which

—a child pornographythe defendant’s visit to website in the absence of
—that imagesevidence the defendant downloaded the was deemed

to a conviction ofsupport possession pornography.insufficient for child
However, these are in thisinapposite: solelycases The issue case is whether

cause aprobable existed to issue search warrant. we need notAccordingly,
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must proveaddress the issue ofwhether the State that a defendant actually
in to possessiondownloaded child order convict a defendant ofpornography

of child pornography.
the protectionAs the Federal Constitution offers defendant no greater

circumstances, Ward,than the State Constitution under these see 163N.H.
163,at we reach the same result under the Federal Constitution as we do

under the State Constitution.

II. to The First SearchReferences

The next trial inarguesdefendant that the court denyingerred his
motion to suppress Conway’sbecause affidavit referenced the “evidence
that seizedillegally pursuantwas to the first Thewarrant.” defendant
contends “prejudicedthat these references what haveshould been a fair
and impartial probabledetermination of whether cause existed.” We note
that the defendant does not that theargue police violated his state and
federal rights byconstitutional ofmaintaining possession the computer
between the of the first ofsuppression grantwarrant and the the second

that,warrant. respondsThe State allexcisingafter references to the first
warrant, affidavit toConway’s was sufficient establish probable cause. We
agree with the State.

warrant,In the affidavit the second Conwayfor set forth the information
(1)provided by ex-wife,the defendant’s alsoand described: that the police

(2)warrant;had seized computerthe defendant’s under the first that the
computer analysiswas released for forensic and the timeline of that

(3)analysis; inand that the theanalysis, police imagesfound on the
defendant’s whichcomputer, led to first charges possessionthe for of child
pornography.

“A in part illegallywarrant based upon seized evidence is nonetheless
valid so long enoughas there was other probableevidence to establish

(2010).Orde, 260,269cause.” “Thus,State v. 161 N.H. validityto test the of
a search uponwarrant issued an referencing illegallyaffidavit seized
evidence, reviewingthe court excises the tainted information and examines
the remaining information to determine it probablewhether establishes
cause.” Id.

Here, invalid,thegiven that first warrant was evidence obtained pursu-
ant to the first warrant must be andexcised cannot be used to establish
probable cause for issuance of the second search warrant. See State v.
Newcomb, 666, (2011).161 N.H. 672-73

that,We conclude after thestriking illegallyreferences to the seized
evidence, Conway’s probableaffidavit established cause for the issuance of
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thetrial that the toagree with the court referencesa search warrant. We
onlyin Conway’s provided proceduralaffidavit thefirst warrant contained
the was“necessary computerof case to evaluate whetherhistory the

mightin a that the evidence whichpreservedstored mannerhandled and
thebyinformation furnishedcomputer.”on the The detailedbe contained

probablebasis for the ofprovided findingex-wife a sufficientdefendant’s
cause.

arguesthe that the that the second search warrantTo extent defendant
supportinghis under Federal Constitution because itsrightsviolated the

warrant, developedthe he not adequatelyreferenced first hasapplication
review, v.argumentthis for our so we decline to address it. See State

(2011).Euliano, 601, 608161 N.H.

ArgumentsIII. Additional

inthe that the trial court erred notFinally, arguesdefendant
magistratethe search warrant because the to examinesuppressing failed

images if child Heindependently they pornography.the to determine were
the erred in suppressingalso contends that trial court not the search

Conway’s irrelevant re­warrant because affidavit contained information
assault of hisgarding alleged prior allegedthe defendant’s ex-wife and

However,sexual of his two the recordprior daughters.assaults ex-wife’s
does not reflect that these were before the trial court. Wearguments raised

consider on that weregenerally appeal presenteddo not issues raised not
in the trial at It toappealing partycourt. Id. 610-11. is the burden of the

court with a the raised onprovide this record sufficient to decide issues
and to the raised those theappeal appellantdemonstrate that issues before

burden,trial court. has failed his notId. As the defendant to meet we will
arguments.address these

Affirmed.

C.J., HlCKS, Lynn, JJ.,Dalianis, and andCONBOY concurred.


