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for the State.orally),on the brief andgeneral,

Concord,Reis, defender, on the brief andB. assistant ofappellateJames
orally, for the defendant.

Jur,trial, defendant, wasLYNN, the ThomasFollowing juryaJ.
certified as a habitual offender.of a motor vehicle whileoperatingconvicted

2012). Superiorhe that the Court(Supp. appeal, argues262:23 OnRSA
J.) for an thus(Delker, by denying pretrial request interpreter,hiserred

undera fair trial and effective assistance of counselviolating righthis to
alternative,In the the defendantboth the State and Federal Constitutions.

an at trial suaappoint interpreterthat trial court’s failure toargues the
affirm.sponte was error. We

I

2012,In the defendant wasFebruaryfacts are as follows.pertinentThe
13, 2012, his defenseon offender On Marchcharge.indicted the habitual

providea motion that the trial court the defendantrequestingcounsel filed
motion, counsel stated that thesupportwith an In of theinterpreter.

Dinka,Sudan, that helanguagethat his is andprimarydefendant is from
The did notEnglish language.the Statedifficulty understandinghas

28, Auguston 2012.1Onobject. The trial court the motion Marchgranted
13, 2012, interpreter,a letter to a prospectivethe clerk of court mailed

pretrialfor services and the dates of both theinforming her of the need her
26, 2012,However, the date thethe trial. as of Novemberconference and

partiescourt nor the hadhearing,court a final neither thepretrialheld

1 interpreter, appears thatobject appointment of an and itnot to the motion forThe State did
making any specificconducting hearing factualgranted a orthe court the motion without

interpreter.findings regarding the defendant’s need for an
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a Dinka trial courtinterpreter.been able to secure The had been notified of
lack of an a week to the andinterpreter prior hearing,the had informed

it inengagedefense counsel that would a with thecolloquy defendant to
determine whether he .needed an for trial.interpreter

beginning hearing,At the of the both the attorneyState’s and defense
counsel discussed their efforts to find an Theinterpreter. State stated that
it tried to contact two organizationshad different to secure an interpreter,
but had been unable to reach either. Defense counsel stated that the

—defendant had identified an atinterpreter pointone the individualwhom
—13,clerk of court toattemptedthe contact via letter on 2012August but

ingethad been unable to touch with her theduring priorseveral months
hearing.2to the

inengagedThe court next a with thecolloquy defendant to assess his
English defendant,Itlanguage began by askingabilities. the “[T]here’s
some muchquestion English youabout how and Iunderstand want to talk

you that, assented,to a little about okay?”bit The defendant and the trial
court asked a background questions:series of where the defendant was
from; States;when he first tocame the United whether he was a United

citizen;States and where he livinghad been since he moved to New
Hampshire. The defendant answered questionsthese with one-word or
short responses. The trial court then asked whether the defendant had

anyworked at point. The defendant stated that he had done “a lot” of work
that,specifiedand for example, he had been a operatormachine in

Manchester for six years. The continuedcolloquy as follows:

THE COURT:Okay. you States,So before came to the United did
you go to school in the Sudan?
THE DEFENDANT: Yes.
THE long, manyCOURT: How how years you godid to school
there?
THE DEFENDANT: Four or years,five and then I stopped
because of war.
THE Okay.COURT:
THE I goDEFENDANT: And to Ethiopia.

2Although colloquy proceedthe trial court’s and determination on whether to without an
interpreter apparently prompted by difficulty obtainingwas languagethe in a Dinka
interpreter, emphasize relywe concludingthat we do not on this fact in that the trial court did

proceeding Difficulty obtainingnot err in to interpretertrial without one. in an does not
permissible interpreter requiresconstitute a basis for denial of an to a whodefendant one in

reasonably trial,proceedingsorder to although mayunderstand the and receive a fair it
determining necessaryinform a court’s exercise of indiscretion the manner in which

interpreter provided.willservices be
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Okay.THE COURT:
ingofor one I theyear.I started schoolTHE DEFENDANT:

I ....army, stoppedthen

language,nativeabout the defendant’sinquiredThe trial court next
theDinka. The trial court asked whetherstated waswhich the defendant

in or Ethiopia,courses SudanEnglish languagehad ever takendefendant
trial asked how he“No.”The court thenresponded,to which the defendant

inonce he arrived the United States:speak Englishlearned to

classes, as a Secondyou EnglishTHE COURT: take[D]id
learning English here?Language, you goor how did about

I to the Church.go CongregationTHE DEFENDANT:
Okay.THE COURT:

THE DEFENDANT: In Manchester.
right. theyTHE All And do have classes there?COURT:

THE DEFENDANT: Yeah. Teacher Sue.
those,you longdid take howOkay. longTHE COURT: And how

you godid to those classes?
working.THE I sometime I’mgo,DEFENDANT: Sometime

shift, day.I work that so I all Sometimes schoolsleepSometime
stopped maybe years.is for second shift. So for two

trial court asked whether he understood theThe next the defendant
affirmative, ‘Yes,stating,The in the whatcharges. respondeddefendant

particularly,asked to himself more the defendanthappened.” explainWhen
stated, asked, a“I’m no license” and when said that this was crimedriving

trialresponse,of a DUI. Based the defendant’s theprevious uponbecause
justiceinquired past experiencecourt then into his with the criminal

In that he hadsystem. response questions,to those the defendant stated
However,that trial. when asked whetherprior charges gonehad had to

and,a the stated “no”jury people, uponthere had been of twelve defendant
“My lawyer ladyfurther and talk to the ... andquestioning, explained: go

him I it.” continued follows:give paper signed. colloquythe That’s The as

THE Did have an in those otherOkay. you interpreterCOURT:
cases, the cases?past
THE DEFENDANT: Yes.

inOkay. talkingTHE And how about with [defenseCOURT:
case;in an or haveyou interpreterthis have and he usedcounsel]

talk him anyou interpreter?been able to to without
(indiscernible).THE DEFENDANT: Before we have one
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THE Okay.COURT:
THE But I talk IDEFENDANT: now to him. understand some of

words, Ibigthose but some words don’t know.And he showed me
understand,Iexample yes.so

THE All it sounds like it aOkay. right.COURT: So takes little bit
communication and forth with youof back and [defense counsel]

to all the words that using;understand of he’s is that correct?
Yes,THE DEFENDANT: a lot.

thingsWhen asked whether there were still that the defendant did not
understand, ‘Yes,responded,the defendant a little bit.” The trial court

follow-upquestionsasked some to determine what the defendant meant by
response, stopped beganthis but when the defendant’s answers to reveal
strategy.trial

defendant,After with the the trial courtspeaking asked the State what
inits case consisted of terms of witnesses and evidence. The State

—that itexplained had two witnesses the officerarresting hearingsand the
—officer who certified the defendant as a habitual offender and that their

at Attestimony point,would be “two hours most.” this the trial court asked
the following:defendant the

If IyouLet me ask this .... made sure that hadyou enough time
counsel], him,to talk to you askingdo feel comfortable if[defense

understand,there are thatthings say youthe witnesses that don’t
to be able to to himhave time consult with about those issues to

youmake sure everything goingunderstand that’s on?

responded,The defendant ‘Yes.” The trial court youcontinued: “And if
any questions along way you,have the that he cannot answer for youdo feel

comfortable me know thatletting you’re having difficulty understanding
inhappening Again,what’s the trial?” the defendant responded, ‘Yes.”The

trial court then asked defense counsel whether there was someone from his
him,officewho could assist so that the defendant could withcommunicate

someone while defense counsel cross-examined witnesses. Defense counsel
thatstated he was sure he could find someone to assist him trial.3during

At that the trial court that trialpoint, proceedstated the would without
an interpreter:

I think talking todaythat to that his English[in] [the defendant]
is sufficient to ensure that... his process rights rightdue and his

3 person presentThe trial reflects that himrecord defense counsel did have another to assist
duringand the defendant the trial.
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they say cansay and understand whatto what the witnesseshear
thatwaythis trial in a hesure we conductby makingbe protected

counsel]to talk withadequate opportunity [defensehas an and/or
under-him to make sure the Defendanthelpingwho isanyone

issues____But I think to I’vetalking [the defendant]all thestands
think,communicate, quite effectively....I with himtobeen able

but he seemed to understandlanguage,isn’t his firstEnglish
toresponsesI to understand hisquestions I’ve asked and seem

naturefairly simpleI think the ofquestions. giventhose And so
that the intends totestimonyand the limited Statechargesthese

introduce, ango interpreter.that this case can forward without

that anobjected ruling, stating interpreterto the wouldDefense counsel
that itrespondedThe trial court wouldbe in the defendant’s best interest.

directs and“enoughthat counsel had time betweenmake sure defense
testimonyofduring defendant]to talk or even if the course the [thecrosses

understand,to or doesn’t weyouhas that he wants to talk aboutquestions
so that defense counsel couldduringcan break even a direct or cross”

counsel asked whether it had the trialaddress those issues. When defense
trial court re-necessary,to take breaks when thepermissioncourt’s

“Absolutely.”sponded,
trial, instructions, trialjuryits theduring preliminaryAt the start of the

it than usualjury frequentcourt informed the that would take more breaks
English,was not and it wanted tolanguagebecause the defendant’s native

the defendant.enoughthat defense counsel had time to confer withensure
—instructions,trial its defense counsel at theAfter the court concluded

— understandingthat the defendant’s of the instructions wasbench stated
if or notjury listening guilty guilty.”that “the should be to see he’s

However, that the defendant did not understanddefense counsel noted
speakingtrial as it was because it wassaying speaking,what the court was

a ofcopytrial court noted that counsel had received writtentoo fast. The
trial, that itinstructions to and indicated would takepreliminary priorthe

instructions.speaka to allow counsel to to the defendant about thebreak
slowlythat it mindful to morespeakThe trial court also stated would be

forward, attorneythe State’s to do the same. The trialgoing and reminded
then commenced.

trial, attorneyspeechthe the rate of of the State’sduringSeveral times
an At the of the firstbeginningand witnesses was identified as issue.

bench,theinterrupted, approacheddefense counseltestimony,witness’s
was tooattorney speakinginformed the trial court that the State’sand

Inpace.that slow herattorney respondedThe State’s she wouldquickly.
down, he, too, wasaddition, also asked the witness to slow asthe trial court

the direct examinationagreed,The witness andspeaking very quickly.
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occasion,continued. On another at beginningthe of the direct examination
witness,of the second the State’s attorney down,asked the witness to slow

thatacknowledging she herself had also speakingbeen Aquickly. few
moments after the witness resumed her testimony, defense counsel asked
the witness to slow “adown bit more.” The agreedwitness and completed

testimonyher without any objectionsfurther or interruptions from defense
counsel.

The trial court asked defense counsel on three occasions whether he
would like to torecess consult with the defendant: after the direct

witness;examination of the first rested;after the State and before defense
begancounsel his redirect examination of the defendant. Defense counsel

allaccepted three offers.
The defendant intestified his own defense at trial. During direct

examination, defense counsel inquired into how much he had understood of
the testimony of the State’s two witnesses:

Okay. Thomas,DEFENSE COUNSEL: By way,the you’rewhen
sitting police testified,here and the officer did you understand
most of what he said or some of what he said?

ADEFENDANT: little bit.
ADEFENSE COUNSEL: little bit.

DEFENDANT: Yes.
Okay.DEFENSE COUNSEL: When the [hearings wasofficer]

...testifying youdid understand what she was saying?
DEFENDANT: A little bit.

total,In the provideddefendant testimonyextensive that spans sixty-three
ofpages transcript of two-daythe trial.

Ultimately, the jury convicted the defendant of aoperating motor vehicle
after certification as a habitual offender. This appeal followed.

II
The defendant argues that the trial court’s pretrial ruling to proceed to

trial without error,a Dinka interpreter was as the colloquy showed that his
ability to understand English was compromised to such an extent that an
interpreter was necessary to protect his rights.constitutional He argues

that,further even if pretrialthe ruling proper,was the trial court erred by
not appointing trial,an interpreter during the when the defendant’s limited
English proficiency became more “pronounced” and “obvious.”For these
reasons, the defendant asserts that the trial court rightsviolated his to a
fair trial and effective of I,assistance counsel under Part Article 15 of the
New Hampshire Constitution and the Sixth and Fourteenth Amendments
to the United States Constitution.
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Constitution, rely uponandunder the Stateaddress his claimsfirstWe
226,Ball, 231-33v. 124 N.H.Stateanalysis.to aid our Seeonlylawfederal

criminalwhen a(1983). consideredspecificallyhave neverthat weGiven
interpretercourt-appointedto aconstitutionally entitledisdefendant

Constitution, is no state statutethat thereHampshirethe Newunder
to our recentmatter, place priortookand that the trial heretheaddressing

Plan,4LanguageBranch ServicesHampshire Judicialof the Newadoption
addressingother state courtsof federal courts andfind the decisionswe

analysis.assistance to ourgreatto be ofsimilar issues

ismatter, interpreterwhether andeterminingina constitutional“As
process,to dueneeded, rightsthe defendant’strial court must balancethe

counsel, to bewitnesses, presentof andeffective assistanceconfrontation of
ofadministrationin the economicalthe interestagainst public’sat his trial

(11thEdouard, 1324, Cir.F.3d 1338v. 485criminal law.”5United States
omitted).2011) it federalof the is settledspectrum,At one end(quotation

Englishfluent and isspeakswhoforeign-bornlaw that a defendant
a constitutionaldoes not haveproceedings”of all the“completely aware

(1stCarrion, 12,F.2d 14 Cir.v. 488to an United Statesright interpreter.
omitted).1973) spectrum,of the andoppositeAt the end(quotation

not specificallyCourt hasSupremethat the United Statesnotwithstanding
issue,6 that “a defendant whoseequallyin it seems clearweighed on the

torightthat it interferes with hisimpairedin is sofluency English
witness, torespondto understand oror his as acapacity,confrontation

v.interpreter.”to an United Statesrighthas a constitutionalquestions
(9th Carrion,1986); (“Clearly,at 14469, 470 see 488 F.2dLim, 794F.2d Cir.

if couldmeaningless the accusedconfront witnesses would berightthe to
of cross-examinationtestimony,their and the effectivenessnot understand

4 24, 2013, Hampshireadopting BranchSup. the New JudicialN.H. Ct. Order of Dec.See
Language Plan.Services
5 interpreterstatutory right thea to an underin federal court also hasA criminal defendant

1827(d)(l)(2012), followingAct,Interpreters § under the circumstances:28 U.S.C.Court

judicial motion or on thepresiding on such officer’s ownofficer determines[I]f the
case)(including .. .party party a defendant in a criminalof a that suchmotion

English language toonly primarily language ... so asspeaks or a other than the
comprehension proceedings or communication withparty’s of theinhibit such

judicialpresiding ....counsel or the officer
6 rightrecognized a court-­Supreme a constitutional toCourt has notThe United States

appoint interpreterinterpreter, an is a matter withinappointed stated that whether tobut has
(9th 2003);1041, 1043Si, Cir. seev. 333 F.3d n.3of the trial court. United Statesthe discretion

(1907)86, appointingStates, (stating of anthat the matter205 U.S. 91Perovich v. United
court”).interpreter “largely in the of the trialrest[s] discretion
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States, (D.C.severely 830, 834would be Ko v.hampered.”); United 722A.2d
(“When1998) the accused cannot understand the proceedings, then the

trial, him, voices,to is no more than a ofbabble and he cannot fairly be said
trial.”)to at his ownpresent (quotation omitted);be and citation State v.

(Haw. 1973) (“It697,Faafiti, 513 P.2d 699 is lawgeneral that where a
defendant cannot understand and speak English, judgethe is required to
appoint State, 156, 162an Youninterpreter____”); Joung Kim v. 331 S.W.3d
(Tex. 2011) that aApp. (explaining criminal defendant has a right to be

at his trial and thatpresent presence includes not only physical attendance
comprehensionbut also of the proceedings).

We conclude that the rights byafforded the New Hampshire
Constitution are consistent with the law of jurisdictionsother as articulated

born,Regardlessabove. of where a criminal defendant who inis fluent
andEnglish is aware of the himproceedings against has sufficient

at,“presence” in,opportunityand to participate satisfyhis trial to the
I,requirements of Part Article 15 of the State Constitution. See State v.

Cosme, 40, (2008); Decato, (2013)157 N.H. 42 294, 297State v. 165 N.H.cf.
(1)(reciting standard fortwo-prong competency to stand trial: sufficient

present ability to consult with and assist counsel with a reasonable degree
(2)of rational understanding; and a rational as well as factual understand­

ofing proceedings).the Similarly, there can be no that adoubt defendant
Englishwhose abilitieslanguage impairedare so as to prevent comprehen­

cannot, sense,sion of what is inoccurring any realistic be deemed to be
“present” accusers,at the trial so as to confront his assist his counsel with

defense,his or receive fairthe trial that our State Constitution demands.
Cosme, 157 N.H. at 42.

right certain,“The status of the an interpreter][to becomes less
however . . . the defendant has ability[when] some to understand and
communicate, Carrion,clearly difficulty.”but has 488 F.2d at 14. Many
courts have stated that a trial court’s determination as to whether an
interpreter is needed awhen defendant speaks English,some albeit

willimperfectly, depend upon id.;a ofvariety factors. See United States v.
(7thJohnson, 655, 661 2001); State,248 F.3d 472, 478Cir. Nur v. 869N.E.2d

(Ind. 2007); (Mass. 1980).App. Garcia, 460,Ct. Com. v. 399 N.E.2d 470
These factors include: “the ofcomplexity the issues and testimony pre­

trial,” Carrion, 14;duringsented 488 F.2d at language ability“the of the
counsel,” id.-,defendant’s and “the defendant’s ofknowledge English,”

Johnson, omitted). Moreover,248 at (quotationF.3d 661 “considerations of
court,judicial economy... dictate that trial comingthe into direct contact

defendant, grantedwith the be wide discretion in determining whether an
Carrion, 14;isinterpreter necessary.” 488 F.2d at see United v.States
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(9th 1994)(“[The] of1174, 1179 questionfundamentalCir.17 F.3dMayans,
to the wideconsignedhas beennecessaryan isinterpreterwhether

omitted)); Garcia, at399 N.E.2d(quotationof the trial court.”discretion
“uniquelyis withinappoint interpreterto an(stating470 that the decision

discretion”). Thus,givenwho must be “widejudge,”of the trialprovincethe
as to thereview a trial court’s decisionappellatestate courtsfederal and

See,of discretion standard.usingan the abuseappoint interpreterneed to
1337;Nur, atEdouard, 869 N.E.2d 480.485 F.3d ate.g.,

lightreview inemployus to de novourgesthe defendantAlthough
decision, decline toof the trial court’s weimplicationsof the constitutional

660,M., 662in In re 824 N.Y.S.2dEjoelthe court observedaptlydo so. As
(N.Y. 2006),Div.App.

is nec-court-appointed interpreterwhether aThe determination
court,of the trial which iswithin the sound discretionessary lies

necessaryinquiriesto make the fact-intensivepositionin the best
thatlanguageexists a barrier suchto determine whether there

an will the defendant ofappoint interpreter deprivethe failure to
rights.her constitutionalhis or

omitted). in topositionthat trial courts are the best(Quotation agreeWe
interpreterthe services of an andwhen a defendant has need fordetermine

second-guessto such decisions.ill-equippedthat courts areappellate
handling interpreterthat the trial court’s of theAccordingly, we conclude

exercise ofsubjectin this case is to review under our unsustainableissue
(2001)Lambert, 295,147 N.H. 296standard. State v.discretion Cf.

(“Because may carrystandard an inaccuratethe ‘abuse of discretion’
connotation, ofwill hereafter refer to it as the ‘unsustainable exercisewe

standard.”). of discretion“Toshow that the trial court’s exercisediscretion’
unsustainable, establishingof that thethe defendant bears the burdenwas

to of his case.” State v.clearly prejudicedecision was unreasonable the
(2006).547,Morrill, 154 N.H. 550

Ill

itsunsustainablyconsider whether the trial court exercisedWe first
determined, that the trial couldpretrial hearing,when it at thediscretion

Duringwith an theinterpreter.without the defendantproceed providing
colloquyin a with thehearing, properly engagedthe courtpretrial

Johnson, 248English languageto determine his abilities. Seedefendant
English”of is a factor(stating knowledgeat that “the defendant’sF.3d 661

an isdeciding interpretertrial when whetherfor the court to consider
needed). including:a of the defendant’scolloquy variety topics,The covered
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Sudan; schooling Africa;to United States his in theimmigration the from
classes he took in New his ofEnglish language Hampshire; understanding

him; hisproceedings against past experiencethe and with the New
justiceHampshire system.criminal

The trial toposed many questionscourt the defendant: some were
answers,so “no”phrased require only “yes”as to or while others required

general,or In notspecific responses.more detailed we are convinced that
the or “no” indicated a“yes” responses necessarilydefendant’s sufficient

theyof were toEnglish proficiency. responsive questionslevel While the in
sense, theya did not show the of understandingtechnical defendant’s level

However,regard question.to while or“yes”with each these “no”responses
throughoutcommon the therecolloquy,were were also answers that were

—lengthy.more detailed and We find that these responsesdetailed all of
—were to theresponsive questions posedwhich were indicative of the

inEnglish language proficiency,defendant’s that showed athey deeper
comprehension and command of than wasEnglish byevidenced his simple

or“yes” “no” answers.

theagree SupremeWe with Court of Dakota thatSouth “there is
noperhaps appealsbetter indication for an court athat defendant can

andspeak Englishunderstand than the reflectswhen record that he gave
testimony Selalla,or someoffered other oral statement.” v.State 744

2008).(S.D.802, 810 record,In lightN.W.2d of the wehearing are satisfied
—with the trial uponcourt’s conclusion based its face-to-face conversation

—and interaction with the defendant that although “English isn’t [the
language,first ... he seemed to questionsdefendant’s] understand [the

trial and trialcourt] asked to his responses[the court] seem[ed] understand
questions.”to those also byWe are reassured the fact that the defendant

and defense counsel communicated with each other in English, and that
allegecounsel does not that he anrequested to assist him ininterpreter

States,sessionspretrial preparation with the defendant. SeeMui v. United
(E.D.N.Y.(55)(RER), 6330661,99 5,No. CV 3627 2013 WL at *19 Dec.

2013) (finding requestthat defendant’s failure to interpreteran to assist
inhim communicating with counsel pretrial “speaks volumes” about his

ability defendant,to in English).communicate toAccording theythe were
to lot,able communicate successfully by going back and forth a with

using examplesdefense counsel to toexplain things the defendant. “Even
athough mightdefendant not speak grammatically English,correct where

satisfactorilythe record that suchdemonstrates defendant a suffi­[had]
Englishcient command of the to andlanguage questions posedunderstand



246

appointof in torefusingthere has no abuse discretiongiven,answers been
(Neb. 1986) (citation635, 636Topete,an State v. 380 N.W.2dinterpreter.”

omitted).

ability,English languageIn to the defendant’sexaminingaddition
ittestimonyaboutthe trial court also asked the State the and evidence

Carrion, 488 at 14 that the(statingat trial. See F.2dwould introduce
at trial” factors fortestimony presentedthe issues and are“complexity of

trial consider an isdeciding interpreterthe court to when whether
witnesses,necessary). onlythat it would call two andThe State indicated

most. thisthat their would take two hours at Based ontestimonyestimated
information, agreeas the of the we with the trialcharge,as well nature

“fairlyof as simple.”court’s characterization the case
Furthermore, proposedto the court variousprior ruling,its trial

toabilityaccommodations to enhance the defendant’s understand the
notifyingIt asked the whether he feltproceedings. defendant comfortable

witness,if he did a so that trial courtdefense counsel not understand the
givecould him time to consult with counsel. The court also whetherasked

itlettingthe felt know when he ahavingdefendant comfortable was
difficult what was The defendant re-understanding happening.time

toaffirmatively both The trial court then assuredsponded questions.
necessary,defense counsel that he could take whenever andbreaks

suggested finding someone whom the defendant could communicatewith
when defense counsel was otherwise These accommodationsengaged.

toby employedundertaken the trial court are similar those in other cases
to anupheld interpreterwhere courts have decisions not for theappoint

(noCarrion,defendant. at 15 of notbySee 488 F.2d abuse discretion
where, factors,appointing interpreter amongan “the court told theother

if, at in wasappellant any point proceedings, somethingthat the there he
understand,did not need raise hisonly testimonyhe hand and the would be

repeated”).
Overall, are satisfied that the trial topretrial proceedwe court’s decision

an was notinterpreterwithout a sustainable exercise of discretion and did
anyviolate of the defendant’s under Constitution. As therights the State

protectionFederal Constitution offers the defendant no than thegreater
circumstances, above,State Constitution under these as discussed we also

find no of theviolation Federal Constitution.

IV

that,argues regardlessThe next of the of itsdefendant correctness
not an trial courtappoint interpreter,determination to thepretrial
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exercised thatunsustainably by reconsideringits discretion not decision
in lightand an of whatappointing interpreter actually duringoccurred the

trial. disagree.We

Initially, we theagree with defendant that the court’s pretrial ruling
Rather,did not responsibility respectend its with to this issue. similar to its

to ensure that defendantresponsibility mentallya found competent before
trial, Bertrand,, 719,trial so the v.throughoutremains see State 123 N.H.

(1983),7726 the trial court a continuingwas under toobligation assess
interpreterwhether the absence of an the effect denyinghad of the

trial, Pana, 895, (Pa.defendant a fair see v. 364Commonwealth A.2d 898
1976). Therefore, “if it that anapparent interpreter[became] [was]

trial, [have],necessary during the court onthe should its own motion or on
party,a motion of a interpreteran available.” Id.[made]

pointsThe defendant to various events at trial that argues triggeredhe
obligation appointthe trial court’s to interpreter:an the trial court’s
instructions;preliminary jury court,the rate of ofspeech the trial the

attorney,State’s and at points;witnesses certain and the defendant’s
understandinglimited of testimony.the We address each in turn.

instructions,In its preliminary jurythe trial court advised the that it
more frequentwould take breaks to allow defense time tocounsel confer

defendant,with the whose was not Inprimary language English. making
statement,this the court thatspecifically jurytold the it should not “hold

it against attorneysthe Defendant or his that we’re moretaking breaks.”
That the trial court it necessary givebelieved to this instruction adds
nothing rejected,to the defendant’s which haveargument, alreadywe that
the pretrial rulingcourt’s to without anproceed interpreter was erroneous.
The defendant does not claim that anything occurred between the time the
court pretrial gavemade its and the itruling time this instruction that

decision,should caused ithave to reconsider its nor does the defendant
suggest that the instruction itself improperwas or prejudicial. The

simply juryinstruction informed the that English was not the defendant’s
first oflanguage and the theprocedures court would followto accommodate

7 right mentallyA a incompetent.defendant has not to tried if hebe is See State v.
266, (1985); 375, (1966)Champagne, Robinson,127 N.H. 270 see also Pate v. 383 U.S. 378

(stating person legally incompetentthat the conviction of an accused while violates due
process, procedures adequate protectprotect right).and bestate must to this “To this
guarantee enjoys procedural advantagea ifdefendant also the that sufficient doubt ofexists

competency sponte inquire competency.”his stand trial courtto the trial must sua into his
(citation omitted).Bertrand, at123 N.H. 725 “A court’s failure under such circumstances to

inquire competency deprives rightas to the defendant’s him of his constitutional to a fair trial.”
omitted).(quotationId.
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any delays resultingthatcircumstance, jurytheand cautionedthis
against the defendant.not be heldtherefrom should

oftrial court’s rateabout thecomplaintto hispointsdefendant nextThe
instructions, difficultyhisthatarguingpreliminaryitsduringspeech

its decision nottrial court to reconsidertheunderstanding requiredthem
that thestatementdefense counsel’sAlthoughinterpreter.to anappoint

it speakingtrial court said as waswhat thedid not understanddefendant
concern, that theacknowledgedcounsel alsoa matter ofundoubtedlywas

that theof the instructions:importthecomprehendseem todefendant did
or not the defendant waswhetherto listen and determinejury’s role was

guilty.

to thisare, moreover, responsethe trial court’sbyreassuredWe
ofcopya written theFirst, out that counsel had receivedpointeditconcern.

over thetrial, gohad the toopportunityto the and sopriorinstructions
Second, it tobegan.the trial offeredthe defendant beforeinstructions with

toexplaincould the instructionsimmediately so that defense counselrecess
third, itdefendant, And reassuredan offer that counsel declined.the

slowly throughoutmorespeakthat it would be mindful todefense counsel
trial, providingcommitment toongoinganshowingthe remainder of the

incidentnot that thispersuadedfor the defendant. We areaccommodations
defendant’sruling regarding thethe trial court to revise its earlierrequired

to defendant’sresponsethat the court’s thefor an We findinterpreter.need
had thethat the defendantby ensuringbothadequate,concern was

byandjurycourt had said to theto understand what theopportunity
thereafter.speechmoderate its rate ofagreeing to

that, theEnglish proficiency,his limitedargues givenThe defendant also
witnessesattorneythe and the State’sbyrate of used State’sspeech

The record does notproceedings.of theunderstandinghisimpaired
firstexamination of the State’sthis claim. the directsupport During

Goard, the towitness, prosecutordefense counsel askedOfficer Nathan
so. Inimmediately agreed to dopace. prosecutorThespeakingslow her

—addition, speaking pacewhose hadaddressed the witnessthe court then
— him to articulate andand instructedsubject complaintnot the ofbeen

no furtherand there wereslowly. agreed,The witnessspeak more
concerning thefrom the defense or the courtobjections or comments

theduringor Goardprosecutoreither the Officerspeaking pace of
the officer’s examination.remainder of

the secondspeechto the rate of ofobjected onceDefense counsel
Hume, beginningat ofwitness, officer Brenda thehearingsmotor vehicle

the ratebrieflyalso mentionedDefense counselHume’s direct examination.
—cross-examination, impliedin which counselHume’sduringof speech
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—but did not directly assert that she had spoken rapidly herduring direct
examination. At no point during Hume’s testimony did counsel aseek

request anyrecess or other relief. We note that defense counsel and the
agreeddefendant had both to notify the trial court if the defendant did not

Thus,understand a witness. given the absence of an objection to the trial
court’s effort to address the concerns expressed by counsel during Officer

testimony,Goard’s as well as the single objection posed during Hume’s
testimony, we are not persuaded that these events should have caused the
court to reassess the defendant’s need for an interpreter.

To contrary,the the record reflects that during the course of the short
trial, the trial court offered the defendant multiple opportunities afor
recess so that his counsel could ensure that he understood the proceedings.
Defense counsel advantage offers,took of most of these but never asked for
additional orrecesses stated that he needed more time to ensure that the

—defendant understood what was happening at trial accommodations that
trialthe court had made clear it “absolutely”would Inallow. this regard,

the present case is similar to case,Selalla. In that the trial court offered to
thestop proceedings at any time so that the defendant and counsel could

Selalla,confer. 744N.W.2d at 812-13.In affirming the trial court’s decision
to dismiss a second interpreter, the Supreme Court of South Dakota

thatemphasized “on not one occasion during the proceedings did either
[the ordefendant] defense counsel take the trial court up on its offer to
suspend the proceedings so that they might counsel together.” Id. at 813.
Therefore, the court found “no basis upon which to conclude that [the

in anywas way prejudiced”defendant] by the trial court’s actions. Id.
The significantmost factor demonstrating that the trial court did not err

in failing appointto an interpreter is lengthythe record of the defendant’s
own trial testimony. “There is perhaps no better indication for an appeals
court that a defendant can speak and Englishunderstand than when the
record reflects that he gave testimony ...” Id. at 810. “Even athough
defendant might not speak grammatically correct English, where the
record satisfactorily demonstrates that such defendant had a sufficient
command of the English language to questionsunderstand posed and
answers given, there has been no abuse of discretion in refusing to appoint
an interpreter.” Topete, 380 atN.W.2d 636.

presentedThe defendant extensive testimony in his own defense. It
is true that examination,hisduring direct when he was asked whether he
understood the two witnesses who State,had testified for the he “Areplied,

asked,little bit.” And when counsel “If someone talks fast in English, do
you no?”,understand it well or the defendant replied, However,“No.” in
considering the credibility of this testimony as it bore on the defendant’s
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fact thattrial court could consider theinterpreter, properlyfor an theneed
English.toupon inabilityhis understandhingeddefendant’s defensethe

that, his languagedefense at trial was due tothe defendant’sSpecifically,
ahad been certified as habitualhe did not understand that hedeficiency,

Thus,the the courtoffender, not violate law.knowinglyand therefore did
ofa motive to embellish the extenthave found that the defendant hadcould

event, ofany uponto In based our reviewinability English.8his understand
that hewe are had a sufficienttestimony,the defendant’s satisfied

Black,see v. 772English proceedings,of to understand the Lunacommand
(8th defense,448, 1985), Perez,see at451 assist in his 404 N.W.2dF.2d Cir.

838, Faafiti,to the P.2d at 699-700.convey thoughts jury,and his see 513
therelating surroundingto circumstancesfollowing colloquyThe the

in well theHampshire point:initial arrival New demonstratesdefendant’s

youDEFENSE What when offhappened steppedCOUNSEL:
inplanethe Manchester?

Natalie,DEFENDANT: she come.

DEFENSE COUNSEL: Natalie?

DEFENDANT: Yes.
you personDEFENSE Did know who this was?COUNSEL:

I know.DEFENDANT: don’t
— aOkay. personDEFENSE Natalie came toCOUNSEL: So

with you?meet
Yeah, my name,had and toomyDEFENDANT: she andpicture

called,came,in the and shemany people airplane,were she
“Thomas, me, car, bringin thegocome.”And then called we then

Street, 213, 6,me to Laurel at 2003. SoApartmentManchester at
I Ithey sleep,me in house. have a to have food. That’sput the bed

it.
for few youDEFENSE So those first months thatCOUNSEL:

Street,on what youlived Laurel did do?

8 verdict, followingdenying for a theIn the motion directed court made thedefendant’s
jury accept testimony,accepts and“I think whether the or doesn’t Mr. Jur’sstatement: that

skills, thereof, and, youthey exaggerating Englishthink was his or their lackwhether that he
know, jurycredibility ... I issue’s that the needs[sic]the of what to believe think those are

that,agree point althoughon note the evidence ofto resolve.” We with the trial court this and
alleged inability proceedings that asto the led to his certificationthe defendant’s understand

failing appoint anis to his claim that trial court erred in toa habitual offender relevant the
only interpreter appointmentinterpreter, the decision.the issue before us is correctness of the

beyondchallenge sufficiency adoes not the of the evidence to establishThe defendant
statute,knowingly haveviolated offender and thus wereasonable doubt that he the habitual

to that matter.no occasion address
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(indiscernible)church, IDEFENDANT: Go to at church. see
there, weeks, I guy,some Africans and three see one his name is

church,in(phonetic). myDon Lear He worked father’s and he
here,yeah, your say oh,said dad’s church is the Pine Iby Street.

I know that. I we ingo youdon’t then the church and we pray,
he to get gotknow. So talks the friends he know to me work. I and

CCT,work at Bedford.

errors,syntactical testimony“Aside from some on[the thedefendant’s]
appear[s] very responsivewhole ... to be and abilityindicative of to[his]

Luna,speak English.”and understand 772 F.2d at 451. do notWe doubt
comfortable,that the defendant would have been more and better able to

communicate, Dinka,had speakhe been able to in his language.native
However, State,that is not the question Vargasbefore us. See v. 627 S.W.2d

(Tex. 1982) (“[T]he785, 787 App. mere fact that might[the defendant] have
been aexpress Spanishable to himself little better in requiredid not the

.”). Instead,interpreteruse of an . . . mustwe determine whether the
a defense,defendant had sufficient command of English to assist in his

questionsunderstand the posed, expressand himself to the Injury.
examination,addition to lengthy responses duringvarious direct the

defendant also admitted on cross-examination that he had anever had valid
test,driver’s license because he had never taken the itand that is “not

okay” to without adrive license.
Overall, then, we are satisfied that the record shows that the defendant

did a ofhave sufficient command holdEnglish. Accordingly, we that the
trial not unsustainablycourt did exercise in tofailing appointits discretion
an interpreter during the trial. As the Federal Constitution offers the

greaterdefendant no thanprotection the State Constitution under these
circumstances, above,as discussed we thereach same result under the
Federal Constitution as we do under the State Constitution.

V

analysis herein,ourNotwithstanding we take this opportunity to
remind trial courts obligations uponof the themimposed pursuant to our

Plan,Language inadopted AlthoughServices after the trial this case. the
Plan does not eliminate for trial judges personnelthe need and other court
to make often difficult concerningdeterminations whether a person needs
the anservices of it does ainterpreter, significantameliorate this burden to
degree itby providing that that an hasappears any“[w]hen individual
difficulty it is thecommunicating, Hampshire Judicial[New Branch’s]
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to full access toan ensureproviding interpreterto err on the side ofpolicy
V(B).Plan, sectionLanguagethe court.” N.H.J.B. Services

Affirmed.

BASSETT, JJ.,DALIANIS, C.J., HICKS,and and concurred.CONBOY
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