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cerns” of harm to the child that might result from her intestifying this
closed-to-the-public neglectabuse and proceeding are not of sufficient
magnitude preventto her from in atestifying presumably much more
contentious, open-to-the-public felony criminal trial a jury.before Perhaps

is a explanation contradiction, so,there meritorious for this seeming ifbut
it notis obvious from the record before us. inWhile some circumstances

possibleone be thatexplanation might dangerthe of harm to the child
—increases if she is torequired testify ie.,on multiple occasions in both

—neglectthis abuse and case and at the criminal trial the record here
a questionraises serious as to whether there was any legitimate need for

the State to move forward with priorthis case to the criminal trial. The
mother,record indicates that the child resides with her who is not accused

of any wrongdoing, and that a condition of the respondent’s bail in the
criminal case is that he have no contact with the child. Given these
circumstances, might reasonablyone whyask the rush to proceed with this
case before the criminal case went to trial. Compare Quinn,In re 763

(child’sN.E.2d at 576-77& n.4 mother also had been adjudged parentunfit
and courtsuperior refused to proceed with criminal untilcase care and

concluded).protection proceeding wait,Had the State tochosen and had
the child testified at the criminal trial subjectand been to cross-examina-
tion, the oftranscript the same could have providedbeen to judgethe in

— —this case and as the majority seems to recognize would have sufficed
anyto address possible concern about insuring that the respondent had the

opportunity to test the child’s credibility.
Despite my unease for the reasons stated in the preceding paragraph,

because the record is unclear as to whether the respondent testified in this
case, and therefore whether there a legitimatewas question as to the child’s
credibility, I concur majority’swith the decision to remand this case to the
trial court for reconsideration in light identifies,of the factors it including
any testimony given by the child at the criminal trial.
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(theLynn, Town),J. ofrespondent,The the Town Brookline appeals the
Hampshiredecision of the EmployeeNew Public Labor Relations Board

(PELRB), exhibits,upon stipulatedbased facts and which found that the
in an unfair toengaged practice by refusing bargainTown labor with the

(Union).AFSCME, Council 93petitioner, appeal, arguesOn the Town that
rulingthe PELRB erred that Town had a toby duty bargainthe with the

Union even the unit in inthough bargaining question, originally certified
2001, currently contains fewer than employees.ten We affirm.

The either thefollowing byfacts were found PELRB or are tofacts
parties stipulated. 2001,which the In October the PELRB originally

approved bargainingthe unit and certified the Brookline Police Officers
(Association) as bargainingAssociation the unit’s representative.exclusive

time,At the unitthe contained at least ten Asemployees. originally
certified, the unitbargaining consisted of the and apatrol officers sergeant.

Shortly bargainingafter the unit was approved, petitionthe Townfiled a
modify result,the unitbargaining sergeantto to exclude the As aposition.

2002,in April the PELRB the certificationamended between the Associa-
sergeanttion and the Town exclude the fromposition bargainingto the

Thereafter,unit. agreed modifythe Association and the Town to the
and, 2004,unit to include the of inbargaining position corporal, April the

PELRB Inbargaining description accordingly. Februaryamended the unit
2005, the Association filed a topetition change its union affiliation. The
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2005,because, February “therein as ofpart,objected petition,to theTown
unit, ofconsistingin bargainingtheeight positionsno more than[were]
officers, and oneofficers, part-time policethreepolicefour full-time

to the Associa-2005, its oppositionthe Town withdrewIn Aprilcorporal.”
the forgranted petitionThe PELRBits affiliation.changetion’s topetition

22, 2005, an amendedaffiliation on that date issuedAprilon andchanged
representative.certification of

unit since 2001holding bargaining positionsemployeesThe number of
certified,unit wasbargainingIt that when theundisputedhas fluctuated. is

that when theThe PERLB foundemployees.at least tenit contained
heard, than unitbargainingthere were fewer tenwasproceedinginstant

employees.
partiesbetween thebargaining agreementcollectiveThe most recent

31, 2011,31, partiesthe2011. Before Decemberon Decemberexpired
2012,In the Townagreement. Julyanegotiations for successorbegan
inparticipatethat it would no the collectivelongerinformed the Union

unit had fewer than tenbargainingthebargaining process because
and, therefore, no the minimumlonger“theemployees [petitioner] [met]

Thereafter, theunder 273-A.” Unionfor certification RSAqualifications
thethe Town.The Towndeniedpractice charge againstfiled an unfair labor

unfairjurisdictionthat PELRB lacked over thecharge, contending the
bargaininga unit ofcharge representedbecause the Unionpracticelabor

that fact that theThe PELRB found theemployees.fewer than ten
not it ofemployeesunit contained fewer than ten did divestbargaining

It also found thatpractice charge.the unfair laborjurisdiction to consider
bargainto withpractice by refusingcommitted an unfair laborthe Town

appealthe This followed.petitioner.
(2010)byforth statute. See RSA 273-A:14Our standard of review is set

541);governed by chapterfrom of the PELRB are RSA(appeals decisions
(2007). 541:13, the PELRB’sparty challenging541:13 Under RSA theRSA

unreasonable orclearly“to show that the same isdecision has the burden
Moreover, all of factfindings “upon questionsall of the PELRB’sunlawful.”

and reasonable.”primait shall be deemed to be facie lawfulproperly before
“exceptaside or vacate the PELRB’s decisionRSA 541:13.We will not set

satisfied,law, a clear ofby preponderancefor of unless the court iserrors
it, unjustthat is or unreasonable.” Id.the evidence before such order

requires statutory interpretation,in thisResolving appealthe issues
Assoc.Employees’a of law that we review de novo. Statequestionwhich is

(2011).N.H., 730, statutoryIn ofN.H. 738 mattersN.H. v. State 161of of
legislatureof the aswe are the final arbiter of the intentinterpretation,

firstconsidered as a whole. Id. Wein the words of the statuteexpressed
itself, and, if construe thatpossible,languagelook to the of the statute
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language according to its andplain ordinary meaning. Id. interpretWe
legislative intent from the statute as written and will not consider what the
legislature might have said or add language legislaturethat the did not see
fit to include. Id. We construe all aparts of statute together to effectuate its
overall and avoid anpurpose unjust Moreover,absurd or result. Id. we do

isolation,not consider words and inphrases but rather within the context
of the statute as a whole. Id. This enables us to better discern the
legislature’s intent and to ininterpret statutory language oflight policythe
or purpose sought to be advanced theby statutory scheme. Id. at 738-39.

arguesThe Town that the PELRB subjectlacked jurisdictionmatter
2002, 2004,when it recertified the inbargaining unit and 2005 because the

bargaining unit had fewer than ten atmembers these times. In the Town’s
view, the minimumten-employee 273-A:8,1 2013)set forth in RSA (Supp.

“jurisdictional,”is such that public employers with certified units that/aii
(10)statutorybelow the minimum ten employees are no longer subject to

(PELRA).the Public Employee Labor Relations Act According to the
Town, the minimumten-employee is a requirement,continuous and once a
bargaining unit contains fewer than ten employees, it allloses of the
protections occurs,of PELRA.the When that that,the Town asserts in
effect, the unit is deemed to have dissolved.

The petitioner responds that the PELRB properly determined that it
subjecthad jurisdictionmatter uponbased its inruling State Employees

Association New Hampshire, Local on Ashland Town1984of behalf of
Ashland,v.Employees (Nov.Town PELRB 23,Decision No. 1999-120of

1999). case,In that the 273-A:8,I,PELRB construed RSA to require that
there be a minimum of ten members at the time of the initial certification

unit,of the bargaining but determined that inreductions the size of the
bargaining unit below ten thereafter do not affect the unit’s validity or the

jurisdictionPELRB’s over it.

We disagree parties’with both positions. regardWith to the Town’s
argument, we note that both the SupremeUnited States Court and this
court have observed that “jurisdiction”the term has often been used in an
imprecise and indiscriminate manner. See Steel Co. v. Citizens Betterfor
Environment, (1998)83,523 U.S. 91 (admonishing lower federal courts to

“drive-by jurisdictionalavoid rulings”); Union R.R. v.Co. Locomo­Pacific
(2009)tive Engineers, 67,558 U.S. 81 that(“Recognizing the word

‘jurisdiction’ courts,has by Court,been used including this conveyto many,
too many, meanings, cautioned,we decisions,have in recent against
profligate use of the term.” (quotation omitted));and citation Ruel N.H.v.

Bd., (2011)Real Estate Appraiser 34,163 N.H. 42 n.2 (noting that
characterization mandatoryof time “jurisdictional”limits as “may often be
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andGray Gray,In In the Matterilluminating”).thanmisleadingmore of
(2010),62, explained:160 N.H. 65 we

nature of thejurisdictionis over thejurisdictionmatterSubject
a court canthe extent to whichtype sought;and the of reliefcase

of In otherthings.or the statuspersonsrule on the conduct of
words, adjudicate typethe ofauthorityit is a tribunal’s to

to orpowerin action. A court lacks hearcontroversy involved the
which it has nosubjecta matters overconcerningdetermine case

subject jurisdiction atmay challengeA matterjurisdiction. party
mayon and notduring proceeding, including appeal,time theany

jurisdiction.mattersubjectwaive

omitted.) this we concludeApplying principle,and citations(Quotations
times, thethat, jurisdiction petitioner,all the PELRB had overpertinentat

unfair atjurisdiction adjudicate practice complaintas to the laboras well
appeal.issue in this

273-A:8,1, provides:RSA

bargainingthe unit andappropriateThe board... shall determine
petitionedthe exclusive thereof whencertify representativeshall

In its themakingto do so under RSA 273-A:10. determination
ofprinciple communityshould take into consideration the ofboard

byof exhibited one orcommunity mayinterest. The interest be
criteria, to such:following althoughmore of the it is not limited

(a) employ-with the same conditions ofEmployees
ment;

(b) accept-with a of workable andEmployees history
negotiations;able collective

(c) craft profession;in the same historic orEmployees
(d) functioning organiza-within the sameEmployees

tional unit.

a unit of fewer thancertify bargainingno case shall the board[In]
community purposes10 with the same of interest. Foremployees

section, satisfycounted toprobationary employeesof this shall be
In norequirement.the minimum number case shallemployee

anyvote in election conductedprobationary employeessuch
certify employeeof this to anprovisions chapterunder the
of a unit.representative bargainingas the exclusiveorganization

statute, it PELRB’smeaning responsi-Pursuant to the of the is theplain
a unit consists of at least tenbility bargainingto determine whether
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employees requisite “communitywith the of inNothinginterest.” the
or of jurisdictionalstructure text the statute casts this inresponsibility

terms, or that if PELRBsuggests the makes an error in its determinations
a putativeas to the size of unit itbargaining thereby loses its topower

—“adjudicate type controversy”the of for which it was created tonamely,
certify bargaining regulateunits and the relationship between public
employers public employeeand unions. To construe this or other provisions

jurisdictionalof the PELRA as would completely undercut the PELRB’s
to outauthority carry importantthe duties to itassigned by the legislature,

since, case,as bydemonstrated the instant it would permit public employ-
(or unions)ers public employee ignoreto the agency’s authority and resort

to “self-help” actions whenever they believed the PELRB had made an
erroneous decision. Rather than affecting the subjectPELRB’s matter
jurisdiction, the ten-employee minimum requirement, like the “community
of interest” requirement, merelyis one of many mandatory substantive
provisions of law encompassed within chapterRSA 273-Athat the PELRB
must follow in outcarrying responsibilities.its

attemptsThe Town to find support for its 273-A:8,construction of RSA
I, in FightersFire v. Town of Wolfeboro,164N.H.Professional of Wolfeboro

(2012).18 The Town inargues that FightersFire ofWolfeboro,Professional
we “held that bargaining between a public employer and a bargaining unit

(10)consisting of fewer than employeesten was ultra vires thatand the
agreements negotiated between the employer and the bargain­uncertified

uniting were null and void.” This was not our holding.

Fire Fighters concerned the interplayProfessional of Wolfeboro
(2000)between RSA 31:3 and the PELRA. Id. at 21.Wé concluded that the

PELRA superseded Thus,RSA 31:3. atId. 23. although RSA 31:3 grants
municipalities the right to recognize unions and enter into collective
bargaining agreements, the PELRA provides that the only union that a
municipality may recognize, and with which it may bargain collectively,is a
union that has been certified by Id.;the PELRB. 273-A:8,see RSA I. We
explained:

Giventhe broad ofscope [the and the authorityPELRA] exclusive
it confers on units,the PELRB to recognize bargaining the
petitioners offer no plausible explanation why,as to if legis-the
lature intended to allow municipalities to choose to retain author-
ity to enter into collective bargaining agreements with unions
comprised of members,less than ten it would not have authorized
the PELRB to certify such employer Indeed,unions with consent.
this is exactly procedurethe legislaturethe followed with its

2008,short-lived amendment to the PELRA in which allowed for
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of 3-10 memberscomprisedof [bargaining units]the certification
body employer.of thegoverning publicthe of theapprovalwith

(effective 5, 2008), Laws2008, Aug. repealed byLaws 137:1See
2011).(effective 8,2011, July45:1

at becauseAccordingly,164 N.H. 22-23.Fighters Wolfeboro,FireProf. of
PELRB as thebynever been certified thethe union in that case had

issue,unit at the selectboard hadbargainingof therepresentativeexclusive
collectivelyor with it.recognize bargainto the union toauthorityno either

held, therefore,19, bargainingthat all of the collectiveat 23. WeSee id.
and the union were “ultra viresbetween the selectboardagreements

(citation omitted).wholly ContraryId. at 23 to thecontracts and void.”
assertions, inbargaining agreementsthe collectiveTown’s Professional

unitbargainingwere void not theFightersFire becauseof Wolfeboro
union hademployees,fewer than ten but rather because thecontained

PELRB unit beenby bargainingcertified the and the had nevernever been
PELRB. Id.approved by the

time, thatunpersuasive petitioner’s argumentAt the same we find the
torequirement applies only respectthe minimum with theten-employee

anyunit. word “initial” norbargaininginitial certification of a Neither the
273-A:8,1,the of and we are not atappearssimilar term within text RSA

to Assoc. 161N.H. at 738.liberty Employees’ of N.H.,add such term. State
maynot address how decertificationAlthough specificallythis statute does

certified,once a unit has the PELRB hasaccomplished bargainingbe been
thatadopted regulations Hampshiredo address this matter. New Admin­
302.05(a)Rules, provides:istrative Pub

surroundingthe circumstances the formation of an exist-Where
to or aing bargaining alleged changed, priorunit are have where

unit of torecognized provisions allegedunder the RSA 273-A:l is
warrantingincorrect to the of modification in thedegreebe

unit,composition bargaining public employer,of the the or the
... a for ofrepresentative may petitionexclusive file modification

unit.bargaining

change,”that “to means “to make a basic ormodify” importantGiven
DictionaryThird International 1452 (unabridgedWebster’s New

2002), construe this as the circumstance inregulation encompassinged. we
longer qualifieswhich the unit no for certification because thebargaining

statutory requiredof fallen the minimum foremployeesnumber has below
certification.

Ashland, case, unilaterallyin in town actedWe note that as this the
a unit of lessrefusing negotiate representing bargainingin to with a union



209

Ashland,than employees.ten PELRB Decision No. 1999-120.The town did
unit,of PELRBnot seek decertification the and the didbargaining not

address whether unit of less than ten would warrantmembership decerti-
fication, Inif view of the entire schemerequested. statutory and the
PELRB we the PELRB theregulations, authorityconclude that has to
decide a unit be itbargainingwhether should decertified because no longer

add, however,is tencomprised employees.of at least We that we agree with
the petitioner and the amicus that fluctuations in of a bargainingthe size
unit that temporary membership employeesresult in below ten do not
necessarily warrant decertification. Applying ten-employeethe require-
ment inrigidly such circumstances would make the toobligation bargain an
“on-again proposition thatoff-again” surelywould frustrate the PELRA’s
goal of labor legislativeharmonious relations. Absent action thisresolving
question, we leave to the expertisePELRB’s and discretion the evaluation
of inwhether reduction below ten inmembership any particular case is
sufficiently enduring to warrant unitbargaining decertification.

Thus, the thatalthough arguesTown the PELRB lacked subject
jurisdiction 2002,matter when it in 2004,“recertified” the unitbargaining

2005,and the ten-employee requirement jurisdictionalbecause is not a
requirement, PELRB’s not deprive jurisdictionthe actions did it of to

practice Moreover,decide the unfair labor complaint at issue. if an
employer decertifydesires to a unitbargaining because it has fallen below

minimum,the it aten-employee petition decertifymust file to with the
AjDMIN. 302.05(a).Rules,PELRB. See N.H. Pub Alternatively, the em­

canployer raise the failure to withcomply ten-employee requirementthe
objectionin an to a topetition modify compositionunion-initiated the of the

Here,bargaining action,unit. rather than take either the Townunilaterally
refused to withbargain the unit’sbargaining representative.exclusive The
statutory and notregulatory scheme does allow the toTown follow this
course.

reasons, therefore,For all of the we PELRBabove hold that the did not
err jurisdictioneither when it concluded that it had to decide the instant
unfair practice chargelabor or it Townengagedwhen determined that the
in an unfair practice by unilaterally refusing bargainlabor to with the
bargaining designated representative.unit’s exclusive

Affirmed.

ConboyDalianis, Hicks, JJ.,C.J., Bassett,andand concurred.


