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eitheragainst McSweeney Moreover,or the Town. the plaintiff’s only
liabilityvicarious claim against the Town concerns McSweeney’s alleged

battery, which is an intentional tort.
Because the statutes are constitutional as applied to the plaintiff, they

necessarily Hollenbeck,are also facially constitutional. See 158;164 N.H. at
(4th357, 359 2012) curiam)United States v. Tooley, Appx.468 Fed. Cir. (per

(“Tooley also made a facial challenge to in[the hisstatute] motion to
dismiss the indictment and argumentcontinues the appeal. However,on to
prevail on a facial challenge, Tooley ‘must establish that no set of circum­
stances exists under which the Act would Bybe valid. finding the statute
valid as toapplied ”).plaintiff[],th[is] the facial challenge fails as well.’
Accordingly, reasons,for the foregoing we answer the questioncertified in
the affirmative.

Remanded.

DALIANIS, C.J., BASSETT, JJ.,and HICKS and concurred.
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(Elizabeth Woodcock,A. Delaney, attorneyMichael general C. assistant
attorney general, on the of law fororally),memorandum and the State.

Sinon, defender, Concord,M.Brianna assistant ofappellate on the
brief, Barnard, defender,and appellate Concord,Thomas A. assistant of
orally, for the defendant.

HICKS, defendant, Blesdell-Moore,J. The Hillman appeals his convic-
withpossession marijuanations for intent to and psilocybindistribute

(mushrooms), J.)thatarguing Superiorthe Court (Vaughn, erroneously
his to suppress during stopdenied motions evidence seized a for a motor

vehicle violation. reverse and remand.We
The trial or supports followingcourt found the record the facts regarding
motor that 23,a vehicle occurred on thestop evening of November 2011.

Roy of the DepartmentOfficer Holland Enfield Police astopped truck for
having lights.defective tail thatHolland testified he activated his emer-

bluegency lights and followed the truck before it on thestopped side of the
Further,road. Holland testified that he did not anyobserve erratic

— —to thatsuggestbehavior the truck’s driver the defendant was under
the influence of substances or alcohol.illegal

Holland the truckapproached defendant’s and hisrequested driver’s
license and registration.vehicle He noticed that defendantthe had

eyes tremblingbloodshot and hands and concluded that the defendant was
nervous, but he also testified that the was andpolite cooperativedefendant
during this brief interview. Holland allowedthe to out ofstepdefendant his

attempt lightstruck to to fix the tail he license inwhile conducted a check
his cruiser. completedThe officer testified that this license check was in

to threeapproximately two minutes.
Holland then returned to the truck asked todefendant’s and see his

tongue. The complied request,defendant with the and Holland observed a
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coatingthis wastongue.film He believedcoating the defendant’sgreen
hadand when he lastuse asked the defendantmarijuanaconsistent with

marijuana butinitially smokingdeniedmarijuana. The defendantsmoked
marijuana day.he had on the previousadmitted that smokedsubsequently

in hisparaphernaliaif truck.marijuanaasked the defendant hadHolland
did that the defendant wassaid that he not. ConcernedThe defendant
then the consent tobecoming agitated, Holland obtained defendant’s

inbulgeshis officer twopat-down person.a search of The felt theperform
ofproducedback and the defendant two “wads” cash.pockets,defendant’s

money pockets,defendant the back in his andpat-down, putAfter the the
aregistrationand with verbalHolland returned the defendant’s license

interruptedtail This waswarning repair lights.to the broken conversation
a call fromthe defendant received his father. Hollandtelephonewhen

that he and thephonetook the defendant’s detailed circumstancestestified
the father that the “wasstop goingof the to defendant’s and said defendant

get it Heto drive home and the vehicle until he could fixed.” thenpark
him tothe to the defendant and told that he was freetelephone go.returned

and theirparted waysThe two walked toward vehicles when Holland
heand asked the defendant whether would answer anotherhesitated

stoppedThe into his truck and turned toquestion. gettingdefendant
inagain marijuanaHolland. Holland asked whether the defendant had his

truck. HeThe defendant denied that he did. also deified Holland’s
arequest againto conduct of his The officersubsequent search vehicle.

leave,that the free then a drugstated defendant was to but asked whether
point,canine would indicate that there in the At thisdrugswere vehicle. the

that he think so.ground replieddefendant looked at the and did not
stepped awayHolland from the hearingdefendant but remained within
he a caninedispatchdistance as contacted to unit. The defendantrequest

“screwed,”thatlamented he was and Holland asked the defendant how
marijuanamuch he had in his truck. The defendant confessed that he had

inmarijuana“a ounces” mushrooms truck.couple of and his
marijuanahis toPrior to trial for with intent distribute andpossession

the filed to followingdefendant four motions thepsilocybin, suppress
(1) (2)tongue;Holland’s examination of the defendant’s the initialevidence:

(3)use;marijuana pat-downHolland’s of thequestioning regarding defen-
(4)dant; the subsequent interrogation regarding drug possession.and The

filmcourt motion to evidence of the on thegranted suppress greentrial the
the totongue producebecause State failed sufficient evidencedefendant’s

use,marijuanawas of but the remainingthat such indicative denied
failureappeal, defendant contends that the trial court’s tomotions. On the

tongueof thefollowingall evidence obtained the examinationsuppress
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rightsand constitutional to fromviolated his state federal be free unrea­
I, 19;and See pt.sonable searches seizures. N.H. Const. art. U.S. Const.

IV,amends XIV.
We first address the defendant’s claim theunder State Constitution and

rely Ball, 226,law to aid our State v. 124upon only analysis.federal N.H.
(1983). a trial on a toreviewing suppress,231-33 When court’s order motion

factualaccept findings they supportwe the trial court’s unless lack in the
erroneous,or clearly legalrecord are and we review conclusions de novo.

(2010).Tarasuik, 323,v. 160 327State N.H.

Scope StopI. aExpanding the of

I,Part Article 19 of New Hampshire protectsthe Constitution “all
their their theirpeople, papers, possessions and homes from unreasonable

(2012)Schulz, 217, 221v. (quotationsearches and seizures.” State 164N.H.
omitted). obtained in violation ofEvidence a defendant’s under Partrights
I, Article 19 of the State Constitution is theinadmissible under exclusion­

rule,ary anthough exception applyto this rule ifmay provesthe State that
Cruz,taint illegalitythe of the is v. Deprimary purged. State La 158 N.H.

564, (2009).566

McKinnon-Andrews,A stoptraffic is a State v. 19,“seizure.” 151N.H.
(2004).22 scopeThe of such an investigative stop “must be carefully

tailored to its underlying justifieation[,] must be andtemporary[,] last no
longer than necessaryis to effectuate the ofpurpose stop.”the State v.

(1993)56, omitted).Wong, 138 63N.H. and(quotation ellipsis The ofscope
stop may expanded investigatea be to suspected activityother illegal only

“if the officer a suspicionhas reasonable and otherarticulable that criminal
746, (2001)activity is afoot.” State v. Hight, 146 N.H. 748-49 (quotation

omitted). An investigatory maystop “metamorphose into overly pro­an
unlawful).”longed (and,or thus,intrusive detention become State v.

(2010)Michelson, 270, omitted).N.H.160 274 (quotation Whether the
detention is a lawful investigatory stop, goes beyondor limits of suchthe a
stop, depends the facts and ofupon particularcircumstances the case. Id.

scopeTo determine whether the of an stopotherwise valid has been
(1)by questioning,exceeded we must whether: questiondetermine the is

(2)reasonably justificationrelated to the initial for the thestop; law
reasonable,enforcement officer had a articulable thatsuspicion would

(3)justify light circumstances,the and in ofquestion; all the the question
impermissibly prolonged changedthe detention or its fundamental nature.
McKinnon-Andrews, standard,at adopting151 N.H. 25. In this we
explained:



188

nostop,to the of thereasonably purposeIf is relatedquestionthe
reasonablyquestionIf the is notconstitutional violation occurs.

thestop,to the the we must consider whetherpurposerelated of
reasonable, suspicionaenforcement officer had articulablelaw

noquestion justified,If the is sojustify question.that would the
In the of a reasonableconstitutional violation occurs. absence

reasonable,or a articulablestopconnection to the of thepurpose
in all circum-lightwe must consider whether of thesuspicion,

sense, question impermissibly prolongedand common thestances
stop.detention or the fundamental nature of thechangedthe

omitted).and(quotationId. brackets
alawfully stoppeddoes that he was for motordisputeThe defendant not

Michelson, Instead,at arguesviolation. See 160 N.H. 273. he thatvehicle
stop unlawfully expandedof this traffic wasscope initiallythe valid when
tongue stepsHolland asked to see the defendant’s and took additional to

marijuana.the had consumedinvestigate possessedwhether defendant or
agree.We

grantedtrial court defendant’s to suppressThe the motion Holland’s
tongue evidentiary reasons,examination of the for rather than on consti­

however,grounds. analysis, questiontutional We our with the ofbegin
torequest tonguewhether the examine the defendant’s was constitutional.

conclude that to seerequest tongueWe first Holland’s the defendant’s was
reasonably related the initial reason the stop. Accordingnot to for to

truck’stestimony, stoppedHolland’s the defendant was because his tail
admission,Bywere defective. the officer’s own thelights subsequent

of to hetongue investigateexamination the defendant’s whether had
marijuana not to this purpose.consumed was related

Holland’s to examine therequest tongueBecause defendant’s was not
toreasonably stop,related of the must determinepurposethe we whether

justified by suspicionthe officer’s actions were reasonable based upon
taken with rational inferences“specific, togetherarticulable facts from

— been, is,particular person stoppedthose facts that the has or is about to
be, McKinnon-Andrews,in criminal atengaged activity.” 151 N.H. 25-26

omitted). suspicion,To the an officer’s(quotation sufficiencydetermine of
circumstances,in alllight surroundingwe evaluate the facts ofarticulable

in that andmaymind a trained officer make inferences drawkeeping
anmayconclusions from conduct that seem unremarkable to untrained

at that the ofrecognize perceptions experiencedobserver. Id. 26. We
deference,are entitled to but this deference should not be blind.officers See

(Broderick, J., These facts must toconcurring).id. at 28 articulable lead
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not issimply general probablyand “a sense that this asomething specific
may have some kind of State v.person Joyce,bad who committed crime.”

(2009) omitted).440, (quotation159 N.H. 446
Here, not suspicionconclude that Holland did have reasonable thatwe

engaged activity.the defendant in criminal Holland that hewas testified did
not indicia of when he theany impairment stoppedobserve defendant’s

traffic,not speeding, weaving throughtruck. the defendant wasSpecifically,
lanes, in ancrossing operatingor the truck erratic manner. He did not

hisstruggle registration,to license and and the defendantproduce walked
himwithout after Holland invited to exit the truck. Hollandstumbling also

inanything suggestive drugdid not see the truck that was of possession.

Despite signs drugthe absence of of use and theimpairment, State
justifiedcontends that the officer’s actions were theby defendant’s

eyes.nervousness and are not havepersuaded.bloodshot We We previously
behavior,”noted that is with“entirelynervousness consistent innocent id.

omitted),at 447 officer in(quotation agreedand the this case that
during stop.nervousness is “natural” a traffic

(2006),trial upon Livingston,The court relied State v. 399153 N.H. to
thatsupport its Holland had reasonable toruling suspicion expand the

of Inscope stop. Livingston, approachedthe the officer the defendant’s
truck strong marijuana”and “a emanatingsmelled odor of burnt from the
vehicle. Livingston, 153 N.H. at 405. The officer also observed the
defendant’s and Aeyes.nervousness bloodshot Id. critical factor supporting

— —reasonable in thatsuspicion marijuanaease the odor of burnt is
noticeably absent here. Holland’s inDespite training detecting the odor of

marijuana,fresh and burnt detect inanyhe did not such odor the car or on
the defendant’s and no theperson beyondobserved behaviors defendant’s
nervousness, eyes, shakybloodshot and hands.

facts,Absent additional we decline to find that otherwise innocent
factors eyeslike nervousness and bloodshot are to supportsufficient
reasonable thinksuspicion. impossibleit for a of wholly“[W]e combination
innocent factors to combine into a suspicious conglomeration unless there
are for interpretation.” Smith,concrete reasons such an States v.United

(6th 2001)571, 594 omitted); State,263 F.3d Cir. (quotation see also Ferris v.
(Md. 1999)491, (“The508,735 guilty mayA.2d 510 innocent and the both

frequently analogousreact trepidation approached bywith when a uni­
formed officer. ... Inpolice any testimonythe absence of or scientific

direct,evidence as to some correlation thateyesobservable between are
bloodshot, so, or,extremely usageeven and lessdrug intuitively likely,drug

little,possession, we this fact to ifcarry any, weight.”).find This conclusion
is priorconsistent with our 159 atCompare Joyce,cases. N.H. 447
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nervous-suspicion, despitereasonablejustified bynotstop(investigative
theywhenhis companion,of defendant anddeceptive responsesness and

drug consumption),in carnothing suggestedandmarijuanausingdenied
(2001)146, justified byWallace, (stop149-50146 N.H.v.with State

the scene of awas found nearwhen the defendantsuspicionreasonable
glancescast furtiveclothing,in dark anddressed hoodedrobbery,recent

the policeto approachturn and continueddegreehe made a 360before
(1996) (reasonable64,Roach, suspicioncruiser), 141 N.H. 66v.and State

actedwhen defendantquestioningand furtherjustified investigative stop
policeat 3:55 a.m. and evadedin “combat zone”furtively Manchester’s

approached).when heofficer
“impermissibly pro-the officer’s actionsFinally, we address whether

stop.”of theor the fundamental naturechangedthe detentionlonged
omitted). Although theMcKinnon-Andrews, (quotationN.H. at 25151

stop,not the wetongue prolongthe didinspection of defendant’sbrief
stop bynature of thealtered the fundamentalconclude that the search

potential drugan ofstop investigationa routine traffic intotransforming
out totongue, the officer setBy askingId. to see the defendant’sactivity.

fact, inhad, or wasthe defendant in consumeddetermine whether
maymotorist not under-marijuana. Although a reasonableofpossession

marijuanaindicative oftongue maythat a film on the begreenstand
that the officer’s to seecertainly recognize requesthe wouldconsumption,

trafficnature of an otherwise routinethe fundamentaltongue changedhis
(“To(Broderick, J., mind, amy reasonableconcurring)id. at 29stop. See

question alteringthe as the fundamentalperceivedmotorist would have
an and unconstitutionalstop.”). impermissibleof the This wasnature

stop.of the of theexpansion scope

TreeII. The Fruit the Poisonousof

tonguerequestthat the officer’s to see the defendant’sOur conclusion
to theinexorablythe of the does not leadunlawfully expanded scope stop

isrequestthat all other obtained after that excludable.conclusion evidence
whether, in theprimary illegality,view of theId. at 29.We must determine

by exploita-obtainedsuppressto wassoughtevidence that the defendant
to beby sufficiently distinguishableor instead meansillegalitytion of that

at 749.Flight,taint. 146 N.H.purged primaryof the

does notthat the fruit of the tree doctrineargues poisonousThe State
trialnot made before theargumentin because the wasthis caseapply

counsel’sfour motions and defensedisagree. suppressioncourt. TheWe
adequatelythat this issue wasthe trial court establishargumentoral to

requires‘fruit of the tree’ doctrinepoisonousour review. “Theforpreserved
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from trial of evidence obtainedderivatively throughthe exclusion a
I, of Hampshireviolation of Part Article 19 the New Constitution. If the

only throughin has been obtained the of anquestion exploitationevidence
McGurk,suppressed.”it must be State v. 157 N.H.illegality,antecedent

omitted).(2008)765, 771 The of this(quotation purpose exclusionary rule is
(2)“(1) misconduct; injuryto: deter redress the to the ofpolice privacy the

(3)conduct;of the unlawful andpolice safeguard compliancevictim with
Panarello, 204,v.protections.”State constitutional State 157 N.H. 207

(2008).
the defendant’s fourtogether, suppressionRead motions are all based
initial to examine theupon request tongue.the officer’s defendant’s This

the officer’s thatsparked suspicionexamination the defendant consumed
marijuana and resulted in an about theinterrogation defendant’s mari-
juana use. The defendant’s to theresponses interrogation prompted the

defendant,to down the and conductpat interrogationofficer further which
marijuanaresulted in the defendant’s admission to and psilocybin posses-

sion.

I,In whether taint of a Partdetermining the Article 19 violation
“(1)purged, followinghas been we consider the factors: the temporal

proximity police illegalitybetween the and the of theacquisition evidence
(2)sought suppressed; circumstances;to be the ofpresence intervening

(3) McGurk,and the and of the officialmisconduct.”purpose flagrancy 157
omitted). factor,(quotation ellipsisN.H. at 771 and Regarding the first the

illegalofficer’s to see the defendant’s hisrequest tongue subsequentand
of the film coating tongue closelyobservation the was followed hisby

interrogation Second,of the defendant. 146N.H. at 750.Hight, there were
no tointervening purgecircumstances the taint of the unlawful inspection
of the tongue.defendant’s Id.

Finally, purpose flagrancywe assess the and of the officialmisconduct in
this case. Id. at 751. Holland that requestadmitted his to examine the
defendant’s was to initialtongue purposeunrelated the of the and itstop,

marijuanawas the first of several efforts to find anduring otherwise routine
traffic for defective tailstop lights. objectively,Viewed Holland was

drug investigation bydetermined to conduct a unsupported reasonable
insuspicion. especially troubling light youthThis is of the defendant’s and

releasingHolland’s statement to the defendant’s father that he would be
to All “give[the defendant return home. of the circumstances rise to the]

reality,even if not the that the officer’s toappearance, purpose engagewas
in ‘fishing expedition’ bya for evidence theincriminating exploiting

of constitutional Id.ignorance rights.”defendant’s his
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tongue was anthe officer’s to examine the defendant’srequestBecause
the rule bars admissionstop, exclusionaryof theexpansionimpermissible

of the defendant’s tongue.of of the officer’s examinationthe result
theMoreover, fruits of are also inadmissible because Statethe that search

of theexpansionthat taint of the unlawful wasstopfailed to establish the
conclude, therefore, erroneouslythat the trial court deniedpurged. We

following unlawful expansionof all evidence obtained the of thesuppression
stop.

illegallythe evidence obtained under the New HampshireBecause was
Constitution, Ball, 124 atneed the federal issue. N.H. 237.we not reach

Reversed and remanded.

DALIANIS, C.J., BASSETT, JJ., concurred; LYNN, J.,and CONBOY and

specially.concurred

LYNN, J., Iconcurring agree majoritywith the that thespecially.
made the after Officerincriminating bystatements defendant Holland

vehicle,canine drugsa would detect in his as well as theasked whether
themselves, I Imust becausedrugs suppressed. separatelybe write reach

than theupon grounds majority.this result different
holds tomajority request tongueThe that Holland’s view the defendant’s

prong sequentialthird of we articulated inthree-partfails the the test State
McKinnon-Andrews, 19, (2004),v. 25 determining151 N.H. for whether a

police scopeofficer’s exceeds the of a lawful traffic Inquestioning stop.
so, Imajority single agreethe concludes that this whichdoing inquiry, was

justificationinitial norreasonably stopneither related to the for the based
asked,upon any questionreasonable that arose before the wassuspicion

third of it fundamentalprong “changedfails the the test because the nature
of Ante atstop.”the 190.

that soagree narrowlyI do not McKinnon-Andrews thecircumscribes
questioning stop any inquiryof a traffic that atscope during aimed

detecting non-germane activity changescriminal the fundamental nature of
true,If that of littleprong practicalthe is then the third the test hasstop.

failall that second ofmeaning virtually inquiries prongbecause the the test
fail if inautomatically example,will third as well. Forprong responsethe

thesingle inquiry, immediatelyto Holland’s defendant had“tongue”
that he smoking marijuanaadmitted without further had beenquestioning
car, really suppressof in the thatsupply drugand had a the would we

Thus, requestI think not. I not find that Holland’s to theevidence? do view
more, naturefundamentally changed the of thetongue,defendant’s without

stop.
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view,Rather, in formy proper groundsthe are two-fold.suppression
(aFirst, thatfindingas the trial court found the State did not cross-appeal),

bythat green tongue displayedthe State failed to show the the defendant
anyhadresponse request probative significancein to Holland’s with

Second,to use ofrespect possession drugs.the defendant’s or notwith-
the nostanding green tongue gavethe fact that Holland basis to make

todrug-related inquiry,further he continued make untilmultiple inquiries
finally drugs. repeatedthe defendant admitted to Thesepossessing inqui-

and,of impermissibly therefore,ries had the effect theprolonging stop,
that ofrequire illegality suppressed.the fruits this be
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