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it for lateentry of and allows a motiongoverns appeals,the latespecifically
ofonly showinga“upona toentry appeal grantedof notice of be

Sup. 21(6).Ct. R.circumstances.”exceptional
standard, reliescause” the the defendantarguing “goodIn that remains

(2005),(State Fischer), 205,152 209v. N.H.Petition Stateupon of of N.H.
Cotell, 275, (1998), and State v. 138 N.H.Hayes,v. 143 N.H. 278-79State
(1994). However, cases, of Rule410, 411 in those we earlier versionsapplied

21(6) Seelanguage.that include the circumstances”“exceptionaldid not
(amendment 21(6),21(6) (2003-2004 addingtoSupp.)R. RuleCt.SUR

2004);1,Januarycircumstances” became effective“exceptional language,
(State Fischer), at 2003(applyingv. 152 N.H. 209Petition Stateof of N.H.

rule). cases, therefore, misplaced.isuponof His reliance thoseversion
Here, “excep­thatarguedthe defendant has neither nor demonstrated

untimely.his asAccordingly, appealtional circumstances” exist. we dismiss

Dismissed.

LynnHicks, Bassett, JJ.,Conboy, and concurred.
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(Charles IIIP.C., Douglas,G.Garvey, of ConcordLeonard &Douglas,
theorally), plaintiff.and foron the brief

(CharlesGartrell, P. Bauer andof& ConcordGallagher, Callahan
brief, orally), for the defen-and Mr. BauerD. Elliott on theSamantha

dants.

34,Rule the United StatesCONBOY, SupremePursuant to CourtJ.
J.)(DiClerico, certifiedHampshirefor the District of NewDistrict Court

for our consideration:following questionthe

507-B:5 are constitutional under507-B:2 and RSAWhether RSA
Constitution, to theI, Hampshire14 of the NewPart Article

batteryclaim for civilthey recovery for Plaintiffspreventextent
oftheoryof under aagainst the Town Sanborntondamagesand

respondeat superior.

in affirmative.respond theWe
Engfacts. Seeprovides followingcourt’s order theThe federal district

(2007).Comm'r, Admin., 798, 799155 This caseKhabbaz v. Social Sec. N.H.
agun duringof a stun fieldpolicefrom a officer’s usemunicipalarises

Huckins, thatalleges policeDennis thesobriety plaintiff,test. The G.
himofficer, “multipleused his stun onMcSweeney, gunMarkdefendant

plaintiffit once when theMcSweeney onlyasserts that he usedtimes.”
sobrietythe field test.away completingto run beforebegan

defendant Town ofMcSweeney employer,and hisplaintiffThe sued
claims, a(Town), among batteryotherdamages, alleging,forSanbornton
a claim that theMcSweeney gunfor his use of the stun andagainstclaim

superior.ofbattery respondeatthat under the doctrineTown is liable for
on both claims. The courtsummary judgmentsoughtThe defendants

evidence, in the mostlightthe viewedMcSweeney’smotion becausedenied
once,McSweeney onlynot that firedplaintiff,to the did establishfavorable

that theofficer could have believedpoliceand because reasonable“[n]o
a time.” The courtgun]. . the secondjustified firing [stunencounter .

prejudicewithoutsummary judgmentmotion fordenied the Town’s
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questioncertification to this court of the of whether RSA 507-B:2pending
(2010) (2010) I,Partand 507-B:5 violate Article 14 of theRSA State
Constitution.

act, presume“In a itlegislative we to be constitutional andreviewing
except inescapablewill not declare it invalid Stateupon grounds.” Employ­

(2011)N.H., 730,ees’Assoc. N.H. v. 161 N.H. (quotationState 735of of
omitted). words, a“In other we will not hold statute to be unconstitutional
unless a clear and substantial conflict exists between it and the constitu­

omitted). such,tion.” a(quotationId. “As statute will not construed tobe be
itunconstitutional when is to a itsusceptible renderingconstruction

constitutionalityconstitutional.” Id. “When doubts exist as to the of a
statute, in favor constitutionality.”those doubts must be resolved of its Id.

omitted).(quotation In order the question,to answer certified it is
innecessary to finalengage statutory construction. “We are the arbiters of

the intent as in thelegislature’s expressed words of a statute considered as
(2013).Windham, 186,a whole.” v. Town 165Roberts N.H. 190of

RSA 507-B:5 “No unit shall inprovides: governmental anybe held liable
bodilyaction to for injury, personal injuryrecover or property damage,

except byas this isprovided chapter provided may providedor as or be by
other statute.” It is the Town aundisputed “governmentalthat is unit”
within the ofmeaning chapterRSA 507-B and that the action isplaintiffs

(2010).507-B:l, I,an action for bodily injury.to recover RSA IISee Under
:2,507-B “governmental may bodilyRSA a unit be held liable” in a injury

it,action by“caused its fault or the fault to outarisingattributable of the
ownership, operation vehicles,or of alloccupation, maintenance motor and
all premises.”

scopeWe note first the of the constitutionalplaintiffs challenge. See
Hollenbeck, (2012).154, “mayState v. 164 N.H. A party challenge158 the

a statute a anconstitutionality by assertingof facial challenge, as-applied
omitted).challenge, (quotationor Id. “Afacial is achallengeboth.” head-on

attack legislative judgment, challengedof a an assertion that the statute
all, all,in virtuallyviolates the Constitution or of applications.”its Id.

omitted). statute,(quotation “To facial aprevail challengeon a to the
that underchallenger must establish no set of circumstances exists which

omitted).Act (quotationthe would be valid.”Id. as-applied challenge,“[A]n
hand,on inmaythe other concedes that the be constitutional manystatute

of its but it is theapplications, particularcontends that not so under
omitted).circumstances of the case.” Id. (quotation

that :2 areplaintiffThe RSA 507-B and RSA 507-B:5 unconstitu-argues
tional and as the thisfacially appliedboth to circumstances of case. We
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because, if the statutes areby as-applied challengehisbegin addressing
then, both ofplaintiff, by necessity,as to the hisappliedconstitutional

challenges must fail. See id.

I, provides:Part 14 of the StateArticle Constitution

remedy, byto aEvery subject of this state is entitled certain
laws, in hisinjuries maythe for all he receivehaving recourse to

character; freely,property, right justiceor to obtain andperson,
it; completely, anyto withoutbeing obliged purchasewithout and

denial; laws.delay; conformablyand without to thepromptly,

is andprovisionThe of this to make civil remedies available topurpose
discriminatory infringements uponand access toguard against arbitrary

436, (2011).v. “TheExpress Corp., rightcourts. Ocasio Fed. 162 N.H. 448
relative notremedy right, prohibitto a is not a fundamental but is and does

Supportall of the of access.”Petition Educ.impairments right of Goffstown
(2004). However, I,795,150 Part Article 14 “does notStaff, N.H. 803

that full forinjured persons compensationall will receive theirguarantee
omitted).Ocasio, at 448injuries.” 162 N.H. (quotation

plaintiffThe contends that 507-B:2 and 507-B:5RSA RSA violate
I, because,Part Article 14 although may personal injuryhe maintain a

thatagainst McSweeney, remedy “constitutionally inadequate”action is
recovery.” rejected argument“is a hollow We a insquarelyand similar

case,In that that theplaintiff argued byOcasio. the trial court erred
jurythe hisallowing apportion employer thoughto fault to even the

439,awas immune from to federal law. Id. atemployer liability pursuant
decision,440-41. In the we that theaffirming plaintiff’strial-court’s held

inability employer depriveto recover from his did not him of his constitu­
aright remedy. explainedtional to Id. at 448-49. that the statuteWe under

plaintiffwhich fault had been did not theapportioned, applied, depriveas
right injuries, bringingof his to seek other relief for his including “suit

aagainst party responsibility injuries.”third defendant who bears for his
449; 801,see atSupport Staff,Id. at Petition Educ. 150 N.H.of Goffstown

(school support staff were not of their to adeprived right remedy803
rely amerely they upon specific “buy-back”because could not statute to

equitablefor certain when hadpotentiallycredits services the staff
against purchase priorremedies the school district and could service

Dover,statutoryunder a provision); Citycredits different State v. 153of
(2006)181, 183, 192-93 municipalitiesthat have a constitu­(assumingN.H.

aright remedy, right remedytional to court ruled that their to a was not
because, although they bring concerningdenied could not their suits

contamination,tertiary they could reliefmethyl butyl throughether obtain
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lawsuit). matter,in the instantSimilarly,the State’s RSA 507-B:2and RSA
statutorythe or lawinfringe upon plaintiffs rights507-B:5 do not common

case,claim inbring againsta direct the tortfeasor thisallegedto
Ocasio,theMcSweeney. Accordingly, plaintifflike in the inplaintiff this
adeprived right remedycase has not of his to under thebeen New

Ocasio,the inHampshire plaintiff plaintiffConstitution. Like the here has
legal damagesrecover for frominjuries party allegedlyrecourse to his the

— here,responsible McSweeney.for them

The also thatplaintiff contends RSA 507-B:2and RSA 507-B:5violate
right protectionhis constitutional to inequal theybecause result different

injured by employeestreatment of plaintiffs municipal injuredand those by
The thisemployees. argue questionState defendants that is not properly

Although I,us. the question onlybefore certified cites Part Article 14 of the
Constitution, I,State we have that Part 14previously held Article “is

basically protectionan clause in itequal impliesthat that all litigants
similarly maysituated to the for forappeal courts both relief and defense
under like conditions and with like andprotection without discrimination.”

(2012)Silverstein, 192, omitted).163Appeal (quotationN.H. 201of
Moreover, allegedwe have addressed violations of a litigant’s rights to a
remedy equal protection by See,and to a single analysis.inengaging e.g.,

(1990).City Imperial Co., 109, 116-20Dover v. Indemn. 133Cas. & N.H.of
theAccordingly, purposesfor of answering question, agreethe certified we
thatplaintiff equal protectionwith the his argument properlyis before us.

However, the plaintiff’s argument erroneously presumes a indifference
the plaintiffs injured by municipaltreatment of a employee’s intentional

injuredtort and bythose a State intentionalemployee’s tort. Given our
prior jurisprudence obligationand our to construe bestatutes to constitu­

if N.H.,tional at all possible, Employees’see State Assoc. 161 N.H. atof
735, we that noconclude such difference exists.

I,priorOur cases thatestablish neither Part Article 14 nor the equal
isprotection guarantee violated when the State immunizes itself and its

municipalities liability byfrom for intentional torts governmental employ­
aactingees under reasonable belief that the offending conduct was

Dover,authorized Seeby Citylaw. 133N.H. at 115 (addressing municipalof
Justices, (1985)immunity); 554, 564-65Opinion the 126N.H. (addressingof

State).immunity of It is constitutional to liabilitycircumscribe the of the
and municipalities wayState in this liability“because unbridled expo­

sure . . . diligentwould thediscourage part [government]service on of
personnel [government]and thus would impair functioning.” Opinion theof
Justices, 126 at importanceN.H. 564. the maintaining“Given societal of

government personnel,” neither norvigilant municipalitiesthe State its are
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forexpose liabilityto to inten-“constitutionally compelled [themselves]
or act underby government employeestorts committed officials whotional

conduct.” Id.a reasonable belief in the lawfulness of their

hand, cases,our it is forpriorthe other under unconstitutional theOn
from for intentionalmunicipalities liabilityto immunize itself or itsState
when torts arecommitted those notby government employeestorts

in of act. Id. atdisputedon a reasonable belief the lawfulness thegrounded
instances, the constitutional to theright564-65. such citizen’s redress“[I]n

jurisprudence,at 565. with our theinjuries prevails.”of Id. Consistent
(2007),enacted RSA 541-B.T9 under which the State haslegislature

sovereign immunity for

tort,claim of an . . .[a]ny arising includingout intentional
battery provided gives... that the whose conduct riseemployee

believes, orreasonablyto the claim at the time of the acts
of, lawful,that pro-omissions his conduct was andcomplained

further acts ofscopevided that the of were within thecomplained
official the state.employeeduties of for the

541-B:19,1(d).RSA

In of tolight obligationour construe RSA 507-B:2 and RSA 507-B:5
Constitution,theythat the Employees’so with State see Statecomply

N.H., 735, they immunity161 at we that provideAssoc. N.H. conclude toof
formunicipalities any by employeeintentional tort committed a municipal

under the same and provides sovereignterms conditions as RSA 541-B:19
to the aimmunity any byfor intentional tort committed StateState
Thus, construed, and RSA notemployee. so RSA 507-B:2 507-B:5 do result

in of plaintiffs injured by municipal employeedifferent treatment inten­
injuredtional torts and of plaintiffs by employeeState intentional torts.

argument, plaintiffAt oral the our ofchallenged interpretation RSA
District,and RSA in Regional507-B:2 507-B:5 Dichiara v.Sanborn School

(2013).694, case,In165 N.H. 696-98 that we held that RSA 507-B:2
an for claimsprovides exception municipal immunity negligence “onlyto

is a thewhen there nexus between the claim and unit’sgovernmental
maintenance,ownership, occupation, operationor of a motor vehicle or

Dichiara, thatpremises.” plaintiff argues165 N.H. at 698. The our
in Dichiara in ofstatutory construction results different treatment indi-

injuredinjured by municipal employee negligence byviduals and those
toemployee questionWe have no occasion reach this innegligence.State

plaintiff alleged negligenceinstant the has no claimthe matter because
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eitheragainst McSweeney Moreover,or the Town. the plaintiff’s only
liabilityvicarious claim against the Town concerns McSweeney’s alleged

battery, which is an intentional tort.
Because the statutes are constitutional as applied to the plaintiff, they

necessarily Hollenbeck,are also facially constitutional. See 158;164 N.H. at
(4th357, 359 2012) curiam)United States v. Tooley, Appx.468 Fed. Cir. (per

(“Tooley also made a facial challenge to in[the hisstatute] motion to
dismiss the indictment and argumentcontinues the appeal. However,on to
prevail on a facial challenge, Tooley ‘must establish that no set of circum­
stances exists under which the Act would Bybe valid. finding the statute
valid as toapplied ”).plaintiff[],th[is] the facial challenge fails as well.’
Accordingly, reasons,for the foregoing we answer the questioncertified in
the affirmative.

Remanded.

DALIANIS, C.J., BASSETT, JJ.,and HICKS and concurred.
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