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in prosecutionthesociety’s giving complete opportunityinterest one to
added)have its (emphasis (quotationconvict those who violated laws.” and

omitted)).brackets

Accordingly, we conclude that did notjeopardy terminate on the
uponbased the check to thecharge priorAllstate defendant’s retrial on

Althoughthat the trial court thecharge. dismissed indictment based upon
LEAR, check,the it did that the had producednot determine State

Thus,insufficient evidence with to the check.regard jeopardyAllstate did
Burks,prior 10-11;not to trial. atterminate the second 437 U.S.Cf.

Chaisson, 126 N.H. at 325.
Finally, the defendant not hisdispute appeal jurydoes on that was

genuinely deadlocked. Because the trial court declared a mistrial based
upon genuinely jury,a and theredeadlocked thus was manifest necessity to

Kornbrekke, 830;discharge jury,the see 156 Hartford,N.H. at see also 132
585, jeopardyN.H. at did not upon declaration,terminate the court’s

“[rjegardless sufficiencyof the of the atevidence [the defendant’s] first
trial,” Richardson, Therefore,468 U.S. at 326. we hold that double jeopardy

id.-,Kornbrekke,did not bar retrial. See 156 N.H. at 830.

Affirmed.

C.J.,Dalianis, CONBOY, BASSETT, JJ.,and LYNN and concurred.
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(R.McNeill, Gallo, P.A.,Taylor & of Peter TaylorDover on the brief and
orally), for petitioner.the

Weintraub, (DavidPC.,Wing & of Milford C. on theWing brief and
orally), for respondent.the

CONBOY, Couture,The respondent, appealsJ. Hellen an oforder the 7th
— (Cassavechia, J.),Circuit Court Dover DivisionProbate which granted

Couture,the petition petitioner,of the Thomas the adult son of the
decedent, Couture, impose trust,Luden to a constructive for the benefit of

heirs,the decedent’s over proceeds paidcertain life insurance to the
respondent theupon decedent’s death. affirmWe and remand.

I. Background

establishes,partiesThe do not ordispute,either the record the following
facts. The for apetition constructive trust is the claimgrounded upon that
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deceit,wife, fraud, andthrough misrepre-the the decedent’srespondent,
amarry gaveto her after she birth tosentation, induced the decedent

$140,000 proceedsThe insurancedaughter whom she claimed was his. life
to thedaughter pursuantto the and the toequally respondentwere paid

a constructivebeneficiary petitioner soughtThedesignation.decedent’s
respondent’s proceeds,trust the of insurance whichonly portionover the

in was filed.petitionwere escrow when theplaced
2008,in a daysand the married fewrespondent SeptemberThe decedent
the asafter child was born. The child’s birth certificate lists decedentthe

vasectomy many yearsthe had a beforeAlthoughher father. decedent had
not the child hispregnancy, questionthe he did whether wasrespondent’s

further evaluationchild. Nor did he seek medical confirmation orbiological
as to he could fathered the child.whether have

decedent,marriage,their the and the child didFollowing respondent,the
Instead, Rochester,a infamily.not as the decedent lived andtogetherlive

intogetherthe and the child lived Unbeknownstrespondent Somersworth.
decedent,to a withrespondent relationshipthe the had concurrent John

court relationship likelyTamara. The trial found the was “more than not”
a Tamara theirmarriage. respondent relationshipThe and continued

respondent’s marriagethe to thethroughout decedent.
2005,In designatedDecember the and childrespondentdecedent the the

as of a payable employer-providedhis beneficiaries death benefit under an
2007, Tamara,life Inpolicy.insurance October or November the respon-

dent, The and herdaughterand her moved to Hawaii. respondent daughter
Hampshirereturned to New in 2008 and lived with the decedent for

2008,approximately August petitionone month. In the filed a todecedent
7, 2009,respondent. January only daysdivorce the On before the final

occur,was to the committedhearingdivorce scheduled decedent suicide.
form,He subjectintestate. Pursuant to the beneficiary designationdied

fifty paid fiftyof the death benefit was the andpercent respondentto
to thepercent paidwas child.

2009,In sisterFebruary brought petitionthe decedent’s the for a
constructive trust. When it determined that the sister lacked standing,was

Inpetitionerthe court allowed the to be as a party.substituted November
2011, therespondent petition groundsthe moved to dismiss on the that the
trial subject jurisdictioncourt lacked matter to a trustimpose constructive
on proceeds,her share of the life insurance and that the instant claim was

motion,not Theyet justiciable. trial court denied the and the case
trial.proceeded to

trial, petitionertrial that theuponBased the evidence at the court found
by convincing respondenthad clear that theestablished and evidence

her,marry thoughinduced the to even waswrongfully decedent she
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Tamara,already married to “or at in a more marriage-likeleast intimate
with him.” trial court further thatrelationship The found the decedent

life insurance death benefits to theprovided respondent that “were
thatand it would be unconscionable for her to retainspousal-based,” them

faith,“given misrepresentations.”her bad deceit and The trial court
if torespondentdecided that the were allowed retain the proceeds, she

unjustly Accordingly,would be enriched. the court aimposed constructive
trust on the ofrespondent’s share the life insurance The trialproceeds.

reconsideration,court denied the respondent’s subsequent motion for and
appealthis followed.

AnalysisII.

a probateOur standard of review of bydivision decision is determined
“The of of judgestatute: fact the offindings probate theyare final unless

so plainly findingsare erroneous that such could not reasonablybe made.”
(2007).RSA 567-A:4 will notConsequently, we the probatedisturb divi-

unsupported bysion’s decree unless it is the evidence or plainly erroneous
N., (1996).a of 158,as matter law. In re 141AngelSee N.H. 161

StandingA.

respondent arguesThe first that the lacks inpetitioner “standing”
dispute, though heirs,the instant oneeven he is of the decedent’s and even

inthough she concedes her brief that the event that the“[i]n constructive
trust is lifeupheld,” proceedsthe insurance ...will be to the“award[ed]

“In evaluating sue,Estate.” whether a party standinghas to we focus on
whether the aparty legal injury againstsuffered which the law was
designed protect.” State,to PartyLibertarian N.H. v. Sec’y 158 N.H.of of

(2008)194, omitted). Here,195 (quotation petitionerthe standinghas to
because,a heirs,seek constructive trust one theas of decedent’s he ahas

direct orlegal equitable interest in the decedent’s estate. See RSA 561:1
(2007); (1988) (“[A]773,In re Kelly,Estate 130 N.H. 778 willcf. of
contestant must generally legalhave direct equitablesome or interest in
the decedent’s estate” to standinghave in an action achallenging will’s
validity.).

with thedisagree argumentWe thatrespondent’s petitionerthe lacks
because, she,standing as the decedent’s thesurviving spouse, will be

recipientultimate of the proceedslife insurance topursuant the intestate
observed,succession statute. See RSA 561:1.As the trial court correctly

trust,upon imposition of the constructive respondent merelythe holds the
proceedslife insurance “as constructive trustee for the ofbenefit [the

heirs.”decedent’s]
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that the “hassimilarly reject respondent’s petitionerthe contentionWe
at stake in the life insurance because'legal equitable rights proceeds”orno

Her the benefi-beneficiary. uponthe named reliancehe is not decedent’s
the have distributedproceeds alreadyis Because beenciary form mistaken.

form, that the is notbeneficiary petitionerto the fact namedaccording the
immaterial, him standing pursueand not divest of tobeneficiarya is doesas

share of thoserespondent’s proceeds.a constructive trust on the

B. Jurisdiction

fallsasserts that this case within the exclusiverespondentThe hext
pursuant Employeeof courts to the Retirement Incomejurisdiction federal

(2006(ERISA), §§ 1001 &seq. Supp.Act of see 29 U.S.C. etSecurity 1974
2012). isno that the life insurance at issue anAlthough dispute planthere is

the is in her assertionplan, respondentbenefit mistakenERISA-covered
over this for ajurisdiction petitionthat federal courts have exclusive

constructive trust.

jurisdictional provision “ExceptERISA’s states: for actions under
(a)(1)(B) section, courtssubsection of this the district of the United States

subchapterof actions thisjurisdictionshall have exclusive civil under
the a orbrought by Secretary by participant, beneficiary, fiduciary, anyor

1021(f)(1) 1132(e)(1)(2006).§ §to in of title.” 29person referred this U.S.C.
1021(f)(1) (1) Guaranty Corporation;refers to: the Pension BenefitSection

(5)(2) (3) (4)beneficiaries;participants; and laborplan plan employers;
1021(f)(1) 2012). below,§29 Asorganizations. (Supp. explainU.S.C. we this

1132(e)(1).However,§a “civil evenis not action under 29 U.S.C.[ERISA].”
were,it the does becausejurisdiction applyif exclusive not theprovision

1021(f)(1) respon­is not a to whom section refers. Thepetitioner person
Distribution,A &upon Appeal Beveragedent’s reliance J 163 N.H. 228of

(2012), case, amisplaced. planis In that the was Seepetitioner participant.
Distribution, 230,A & J atAppeal Beverage 163 N.H. 235.of

C. ERISA Preemption

1. Express Preemption

Alternatively, petitioner’sthe that the state lawrespondent contends
ERISA,a section whichpreempted byconstructive trust claim is of

that and all State insofar asprovides “supersede^] any theyERISA laws
inmay any plan”now or relate to benefit described theemployeehereafter

1144(a) (2006); A Beverage§29 & Distri-Appealstatute. U.S.C. see Jof
bution, Appeal Beverage163 N.H. 232. As we in A & Jexplainedat of
Distribution, 232, language163 this“[e]arly interpretations byN.H. at of
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heavilySupreme upon analysisthe United States Court relied textual and
of to’ and to the thatdictionarya definition ‘relate led conclusion ERISA

” omitted.)(Quotation Thus,for its‘conspicuouswas breadth.’preemption
McClendon, 133, (1990),Co. v.Ingersoll-Randin 498 U.S. 139 the Court

that an ifemployee plan,held law ‘relates to’ benefit ... it has a“[a]
omitted.)(Quotationwith or reference to such a plan.”connection

early interpretationsthose ofRelying upon preemption,ERISA the
respondent that the claim is itargues petitioner’s preempted because “is a
claim from aagainst policy pursuantdeath benefits life insurance to an

omitted.) However,employee (Quotationbenefit plan.”welfare as we also
explained Distribution, 232,in AAppeal Beverage& J 163 N.H. at theof
Supreme hasCourt since strict textualism in favor of a“abandoned] more

omitted.)nuanced toapproach” preemption. (QuotationERISA Under the
new issuesapproach, “preemption must be decided by examining the
objectives of statute as a guidethe ERISA to the of statescope the law that
Congress survive,understood would as well as the nature of the state law’s

plans.” Distribution,on AAppeal Beverageeffect ERISA & J 163 N.H.of
omitted). Thus,at 232 (quotation the Court identified categoriesthree of

state laws that “relate to” ERISA plans such that preemptiontheir
(1)furthers the ofpurpose ERISA: state laws that employeemandate

(2)administration;benefit structures or their state laws that bind plan
(3)choice;a particularadministrators to and ofstate law causes action that

provide alternative toenforcement mechanisms ERISA’s enforcement
233;regime. Co., Inc.,Id. at see v.Hampers 44,W.R. & 202Grace F.3d 51

(1st 2000).Cir.
In A Distribution,&Appeal BeverageJ we concluded that theof

petitioner’s lawstate whistleblower claim theimplicated category.third See
Appeal Distribution,A & BeverageJ 163N.H. at 233. thenWe held thatof

provides remedybecause ERISA a for the conduct in thealleged petition-
complaint,er’s state law whistleblower his state law claim constituted a

of providedcause action that an alternative enforcement mechanism to
and, therefore,ERISA’s enforcement regime, was preempted by ERISA.

atId. 234.

Although respondent arguesthe that petitioner’sthe action here is
an violation,also action to redress an ERISA we Thedisagree. petitioner’s

action is a law imposestate action to a constructive trust on benefits that
paid Here,have already accordingbeen to the life policy.insurance the plan

compliedadministrator bywith ERISA the topaying pursuantbenefits the
1104(a)(1)(D)(2006)designation §decedent’s benefit form. See 29 U.S.C.

(directing administrator of planERISA-covered benefit to discharge her
“induties withaccordance the documents and instruments governing the
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v. Sav. andKennedysee Plan Administrator DuPontalsoplan”); for
(2009)285, thatPlan, (holding planan ERISAInvestment 555 U.S. 304

inbeneficiaryadministrator to named themust distribute benefits the
to this action havepartiesAs the trial court here stated: “None of theplan).

To the thatbenefit extent theany employment plan.”issue with the
toprovides remedy equivalentthat a acontends ERISArespondent

trust, argumenthas to brief thiscommon law constructive she failed
sufficiently for review.appellate

Preemption2. Conflict
reject assertion that the state lawrespondent’s petitioner’salso theWe

therefore,with, and, by,is preemptedtrust claim conflictsconstructive
(2006).1056(d)(1)§29provision,ERISA’s anti-alienation see U.S.C. The

pension“Each shall thatprovides: plan provideanti-alienation provision
planthe not be or Id.provided may assignedbenefits under alienated.” The

that this not adminis-respondent argues provision only required planthe
her,in this proceedstrators case to distribute the life insurance to but also

seeking prevent retainingthe from to her from them.precluded petitioner

terms,its . .“By provision planthe anti-alienation . a torequires
”expressly ‘assigned’that benefits be neither nor ‘alienated.’provide

Kennedy, plain555 at 292. There is in the of thenothing languageU.S.
Congressional byto indicate intent to an actionprovision preclude the

of a to to aplan participant already paidestate deceased recover benefits
(1st 2004).Hoult, 47,plan beneficiary. See Hoult v. 373 F.3d 54 Cir. “If

Congress had intended anti-alienation to reach thatprovision][ERISA’s
far, it could have theeasily employed type languageof found other[in
statutes], which attachment of ‘either or afterprohibit[ ] benefits before

”receipt by beneficiary.’the Id.
The contends ofrespondent policy objectivesthat the the anti-alienation

if permittedwill thwarted is not to retain ofprovision be she her share the
In arguing, primarily uponlife insurance so she reliesproceeds. the

inSupreme Kennedy. Kennedy byCourt’s decision involved a suit the
against planof a an ERISAplan participantestate deceased administrator

to the ex-wrongfully distributing plan’s proceeds participant’sfor the
divorced,theKennedy, couple555 U.S. at 289-90. Before thespouse.

(husband) had his as theparticipant designated beneficiarythen-wife sole
decree,atsavingsof his and investment Id. In the divorce theplan. 289.

However,purported plan proceeds.wife to waive her to the Id. theright
the Id. thebeneficiary. Despitehusband never removed wife as divorce

decree, the to the at 290.plan paid proceedsadministrator the wife. Id.
the notSupreme planThe Court ruled that administrator did violate

by the Id. at The Courtignoring purportedERISA wife’s waiver. 299-300.
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an plandecided that ERISA administrator must distribute benefits to the
planin ofbeneficiary regardless anynamed the state-law waiver purporting

beneficiary However,to of her to atrightdivest that them. Id. 304. the
whether,the of onceexplicitly open question planCourt left the adminis-

benefits,trator maydistributes the the decedent’s estate enforce the waiver
299,against plan beneficiary. See id. at n.10.the

“emphasized important policyThe Court two in explain­considerations
Pharma,holding.” Inc., 131,v.ing Kensingerits Estate URL 674 F.3dof

(3d 2012). “First,135 it thatCir. stated ERISA’s well-established policy
uniformfavoring planand efficient administration would be ifundermined

had toemployers consider benefit claims from sources to planextrinsic
Id.; “Second,atKennedy,documents.” see 555 U.S. 300-01. explained[it]

that inholding necessaryits was order to avoid subjecting plan adminis­
135;trators to Estatepotential liability.” Kensinger,double 674 F.3d atof

Kennedy,see 555 at 301. AllowingU.S. the to the planestate sue
for disbursingadministrator the to theproceeds beneficiarynamed “would

have the inplaced waiver,administrator a bind: if ithopeless honored the
it sued by beneficiarycould be the named for disregarding the mandate of
ERISA; documents,planif it it byhonored the could be sued estatethe for
disregarding . . 674Kensinger,[the]. waiver.” Estate F.3d at 135-36.of

—assertions,to theContrary respondent’s two“[t]hese concerns the
straightforwardneed for plansadministration of and the ofavoidance

—potential liability implicated... are not here.” Id. 136.at The
trust brought againstconstructive action the afterrespondent, she received

her of the proceeds, implicateshare life insurance does not the adminis-
plan.tration of the life aptlydecedent’s insurance See id. As the trial court

observed:

If aimposed, constructive trust would not interfere with or
the ofdisrupt proceedstransfer the insurance respondent].[theto

money alreadyThe has outpaid bybeen the insurer and is
incurrently being remedyescrow.... if ofAccordingly,held the

awarded,constructive trust itultimatelyis will be funded with the
■—•now escrowmoney held in not with an insurance orpolicy

it.property rights under

anAlthough the Court also stated thatSupreme important ERISA
objective was to that beneficiaries get coming quickly,what’s“ensur[e]

rules,”without folderolthe essential under less-certain 555Kennedy, U.S.
omitted),at (quotation301 this refers to the of“expeditious distribution

planfunds from administrators.” atKensinger,Estate 674 F.3d 136of
(4thomitted); 296, 299 Cir.),(emphasis Byrd,seeAndochick v. 709F.3d cert.

(2013).denied, S. Ct. aImposing proceeds134 235 constructive trust on the
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comingfrom what’sbeneficiary “getfting]does thepreventin this case not
omitted).at 301Kennedy, (quotationthe itself. 555 U.S.planfromquickly”

from what she received.Rather, merely retaining “quickly”it herprevents
omitted).Andochick, courts(quotationat 300 As other have709 F.3dSee

law causes ofobserved, there is fundamental difference between state“a
ofto anbeneficiary’s right proceedsa receive thechallenge planaction that

beneficiary’s righta tochallenge planand that seek toplanERISA those
Sangerrel.plan.”ERISA Brown ex Estate v.proceedsthe of ankeep of

(E.D. 2007).850, As one commentator511 F. 2d 853 Mich.Wright, Supp.
distributed, person seekingthe are theexplained: proceedshas “Once

beneficiarya determination of therecovery longer seekingof is no[them]
continuing rightwho has the toplan, challengingthe but is insteadunder

Comment, Ever Notthe When is Everproceeds.” Happilyretain After
the Rule ERISA toRectifyingAll: Plan Documents UnderAfter, After

(2010).127, 133 Here,Person, Tex.Rightthe 52 S. L. Rev. becauseBenefit
already share of the life insurancerespondentthe has received her

petitioner’swe that ERISA not bar the construc­conclude doesproceeds,
trust action.tive

courts held that does not preempt post-disburse­Federal have ERISA
Andochick,inagainstment suits ERISA beneficiaries similar contexts. See

every appellateat 301 the view as(“adopting] published709 F.3d same
(inKensinger, at 132question”);to address the Estate 674 F.3dopinion of

mayimpression, bring directlyof first court decides that estate actioncase
pursuantto her tobeneficiary proceeds paid beneficiaryto recoveragainst

Fund,form); v.designation Guidry Sheet Metal Workers Nat. Pension 39
1994)(10th1078, 1080-83 banc, ofCir. en trust(affirming, impositionF.3d

States,proceeds from ERISA Central & SW Areasplan);on distributed SE
672, (6th 2000)Howell, (holdingv. 227 F.3d 678-79 Cir.Pension that

imposed employeetrust could be on welfare benefits afterplanconstructive
to But see ex rel.beneficiary).distribution Staelens Estate Staelens v.of

(D. 2010).Staelens, 499,677 F. 5082d Mass.Supp.

That a trustpetitioner bringthe should be able to constructive action
in arespondentthe “finds line of federalagainst supportfurther cases

tothat can sue benefitsholding plancreditors named beneficiaries recover
674 F.3d atKensinger,once those benefits have been distributed.” Estate of

circuits,” of Appeals,“A number of the First Circuit Courtincluding137.
that ERISA a fromthough prevents encumbering“have held even creditor

administrator,a the funds are nopayments] by plan longerheld[benefit
against theyto the creditor’s claims once areprotectionsentitled ERISA’s

Id.; Hanleythe see Kickham PC v.Kodak Retirementpaid beneficiary.”to
(2d 2009)Plan, 204, (“Only proceeds558 211 once the ofIncome F.3d Cir.
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hands,beneficiary’sreleased to the canpension plan have beenthe
claims the funds and funds’againstand others thepursuecreditors

omitted)); Cox,v.DaimlerChrysler Corp. 447 F.3d(quotationowners[s].”
(6th 2006) (“This circuit, a967, majority974 with of the otheralongCir.

circuits, that benefits have been to apaymentshas held once disbursed
Hoult,encumber the 373 atbeneficiary, may proceeds.”);creditors F.3d

athat have been distributed to a(holding beneficiary,54-55 once benefits
rights against beneficiary).are enforceable that “The samecreditor’s
equally of Kensinger,is here.” Estate 674 F.3d at 138.principle applicable
may rights against beneficiary planIf a creditor enforce its a once proceeds

distributed,been is no reason inwhy petitionerhave there the this case
imposenot be able to to a constructive trust theagainstshould seek

proceeds, alreadyshare of the which have beenrespondent’s distributed.
id.See

relies toAlthough respondent upon supportthe Staelens her argument,
agree Appealswe with the Third Circuit Court of that isStaelens

as respondent’sto claims such the claim here.inapposite See Estate of
Staelens,InKensinger, 674 F.3d at held that138. the court the decedent’s

could notestate sue the decedent’s ex-wifeto enforce her purported waiver
Staelens,her plan proceeds.of entitlement to 677 F. 2d atSupp. 508-11.

However, specificthe court its decision on languagebased the of the
separation ThoughId. at 510-11. the incouple’s agreement. opined,court

dicta, that to aallowing brought against planlawsuits be beneficiary after
plan proceeds have been distributed toappear go against“would the

interests which Supreme byvarious the Court deemed served a uniform
scheme,” itself,administrative it also the“acknowledge^] that First Circuit

pre-Kennedy, to have treated fundsappears differently”distributed from
508;that Hoult,had not atyetfunds been distributed. Id. at see 373 F.3d

Accordingly,54. what the in“[r]ecognizing appeared to be law of the circuit
sat,itwhich the court questionavoided the of whether the estate could sue

directlythe ex-wife insteadand based its decision on narrow grounds
related to the of the contractspecificity language.” Estate of Kensinger, 674

139; Teves, 13-11162-FDS,at seeF.3d Teves v. CivilAction No. 2013 WL
5508246, (D. 2013)27, (“Afterat *3 Sept.Mass. benefits have been

to beneficiarydistributed the in accordance withdesignated plan docu­
ments, . . . longer implicated.”).ERISA is no

D. Constructive Trust

respondent arguesThe that trial court “misappliednext the the law
of constructive trust” facts of nodisagree.to the this case. We are“[T]here
rigid requirements imposingfor a trust.” In reconstructive Estate of

(2001).McIntosh, 474,146 N.H. 478 trust is themerely“[A] constructive
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expression.”finds Milne v.through equitythe conscience offormula which
omitted).(1977)813, “AHomes, Inc., (quotation117 N.H. 816Burlington
satisfyto theimposed necessarybe wheneverconstructive trust will

justice.”of Id.demand

trust,a moving partyTo a claim for constructive thesupport
action isby convincingclear and evidence that suchmust demonstrate

(1995).693, in theprevail139 N.H. 695 ToYoung,warranted. Walsh v.
case, to the theprove respondent possessedthe had thatpetitionerinstant

issue,at the decedent had a confiden­proceedslife insurance that she and
allowedunjustlythat she would enriched were sherelationship,tial and be

confidential arisesproceeds. relationshipto retain the See id. “The basic
thatjustified believingwhere is infamily relationship, partyout of the one
754,in v. N.H.party Clooney Clooney,the other will act interest.” 118[his]

(1978).757
that, case,to in had torespondent argues petitionerThe recover this the

Peaslee,plaintiffs Pateywhat we of the in v. 101 N.H. 26prove required
(1957). Patey, alleged “knowingIn wasplaintiffsthe that that the decedent

value,of was of mind andpossessed property of substantial and unsound
die,from thesuffering shortlydisabilities from which she wouldphysical

her, tomarriagedefendant entered into a with at her deathintending
Patey,another . . .” at 28. furthermarry plaintiffswoman. 101 N.H. The
decedent,that in the defendant from heralleged marrying “the concealed

so,sole in which to a of herpurpose doing beneficiaryhis was become
recover,allegations, that,In thelightestate.” Id. of those we held to

to that theplaintiffs had show defendant and the decedent had a confiden-
tial “in a andrelationship occupied position”which the defendant dominant

bythat he used “either of orposition, by purposethat concealment his
influence, theprocure marriage solelyundue to to obtain the decedent’s

at “proveId. 30. The had to that the decedent wasproperty.” plaintiffs also
to so theincompetent dispose property,thereafter of her that but for

it have to the or if she wasmarriage gone plaintiffs by intestacy;would
that dispositionwould have no other it.” Id. heldcompetent, she made of We

if the plaintiffs proof,that met this burden of the burden of wouldproof
byshift to “to actionthen the defendant show that the which he obtained

fair,to the and in faith.”property goodtitle was taken Id.

In not of appliedwe did set forth a “rule law” to bePatey,
Rather, in thatrequiredwe set forth what was of thegenerally. plaintiffs

allegations complaint. Pateycase because of the in their “The case
... a trustrecognized equitable principle imposingthat the of constructive

upon compelled unjustrests the doctrine that restitution will be to prevent
Hill, 547, (1980).120 551 specificenrichment.” Lamkin v. N.H. “The



113

in aequity imposes numberless,instances which constructive trust are as
the by property maynumberless as modes which be throughobtained bad

Milne,faith and unconscientious acts.” 117N.H. at 816. inAccordingly, this
case, the properly upontrial court focused whether the circumstances

it [respondent]rendered unconscionable “for the to enjoyretain and [her]
inbeneficial interest” the life insurance Id.proceeds. (quotation and

omitted).ellipses
respondentThe next asserts that there was insufficient evidence to
the trial court’s of asupport imposition constructive trust. We review such

claims as a matter of law theuphold findingsand and ofrulings the trial
theycourt lacking evidentiaryunless are in support byor tainted error of

Walker, (2009).602,law. v. 158 608Walker N.H. We accord considerable
to trialweight the court’s thejudgments credibilityon of witnesses theand

givento be Id. view inweight testimony. We the evidence mostlightthe
petitioner.favorable to the Id.

Viewingthe evidence in the most tolight petitioner,favorable the we
conclude that it supports the trial court’s of aimposition constructive trust.

found,trialThe court and the record its thatsupports finding, the
respondent fraudulently induced the decedent because she himmarried

oftellingwithout him her concurrent with Tamara. Forrelationship
instance, that,Wallace 2002,Pastor Elliot Horton testified in approximately
he first met Tamara and the whomrespondent, Pastor asHorton knew

wife,Tamara’s then known as Ellen or Hellen Tamara. The whom thechild
respondent byclaims was fathered the decedent was known to the Pastor

Indeed,as Tamara’s child. Pastor Horton testified that he apresided at
“dedication inceremony” which Tamara and the respondent participated

aswith the child her Pastor Hortonparents. further testified that hebefore
aprovided reference for Tamara to the Northern EnglandNew District

2005,AssemblyCouncil for the of inGod church he contacted numerous
individuals who confirmed that Tamara and the respondent were husband
and wife. Pastor Horton throughouttestified that his friendship with
Tamara, he and,never doubted that the wasrespondent Tamara’s wife until
the instant heproceeding, had never heard of the asAlthough,decedent.

noted,the trial court the respondent “steadfastly denied that she was
to, with,..intimately Tamara,”married or involved . the trial court found

evasive,testimonythat her nonresponsive“was and not credible.”
found,The trial court also supports finding, byand the record its that

Tamara,concealing her torelationship respondentwith the “was able
into believing possibledeceive the decedent that he was only biological[the]

of respondent’s daughter.father” the The decedent’s sister thattestified
child,daughterthe decedent that the respondent’s despitebelieved was his
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respondentthat the convincedthevasectomy,he a andthe fact that had had
her daughter.that he had fathereddecedent

offindingtrial that as a result thesupportsrecord also the court’sThe
deceit, not toonly marrythe decedent was inducedfraud andrespondent’s

a of his insuranceher, beneficiary policy.to her as lifedesignatebut also
2008, action was thepending,testified that in while the divorceThe sister

respondent “alreadyher now that the wasdecedent told that he believed
thatthat believed themarried” to Tamara. The sister also testified she

told that hechange beneficiarydid not the form because he wasdecedent
pending.could not do so while the divorce was

found, its finding,trial court and the recordAccordingly, supportsthe
(aarespondentthe decedent and the had confidential relationshipthat

respondent’sbecause of themarriage) into which the decedent entered
faith, “byThe trial foundmisrepresentations.”deceit and court clear“bad

convincing profitthat were the allowed to fromRespondentand evidence
her share of the life insuranceby retainingher misconduct beneficial

unjust supportsan recordproceeds, enrichment would result.” Because the
itfindings, uphold necessarythe trial court’s we its determination that was

a trust to the fromimpose prevent respondent beingto constructive
enriched.unjustly

Attorney’sE. Fees

trialrespondentThe next asserts that the court erred when it
party attorney’s respondentto award her fees. The didprevailingdeclined

prevailed appeal.in the division and has not in thisprevail probatenot
by requestthe trial court did not herAccordingly, denyingerr for

thatprevailing party attorney’s petitioner arguesfees. the theAlthough
fees, notattorney’strial court should have awarded him he did file a

and, us.cross-appeal, accordingly, properlythis issue is not before

RipenessF

that isbriefly respondent’s argumentthe the instant case notWe address
itadjudication petitionerfor because is not clear that the willripe

ultimately receive now that the trial court hasproceedsthe life insurance
of,its a trust onupheld impositionand we have constructive them.imposed,

However, itexplained respondent’sas the trial court when thedenied
dismiss, a were imposed,motion to constructive trust to be the“[i]f

beneficiary person wronged by respon-of these assets would be the [the
decide,dent], the decline to in thebyas determined court.” We first

instance, bythe of “the andidentity person wronged respondent],”[the
this issue the trial court for resolution.remand to
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We have the respondent’sreviewed remaining arguments and conclude
theythat do not warrant 321,further discussion. v.Vogel Vogel, 137 N.H.

(1993).322

and remanded.Affirmed

LynnDalianis, C.J., HICKS,and BASSETT, JJ.,and concurred.
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