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Superior Court for Merrimack County.filed with the theseApplying
3.3,definitions in we thatSection conclude this section defines CIC’s

payment Liquidatorwhen the anobligations challenges inward insurance
Cedent, aby byclaim filed an AFIA not claim itself. is clearlyCIC That not

hand,the situation at in which the claim at issue filed bywas CIC under one
Home,of proofsits own of claim as a co-insurer with byrather than an

LiabilityAFIA Cedent as to an AFIA aunder which CIC is reinsurer of
reject 3.3,Home. Because we CIC’s thereading provisoof to Section its

argument fails.
sum,In we affirm trial judgmentthe court as to both its of thegranting

theLiquidator’s motion and date from which prejudgment ac-interest
crued. of our holding,Because we need not reach the Liquidator’s unjust
enrichment claim.

Affirmed.

C.J.,DALIANIS, HlCKS, J.,and concurred.
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(Elizabeth Woodcock,A. C. assistantDelaney, attorney generalMichael
orally),the brief and for the State.attorney general, on

Concord,Barnard, defender, of onassistant the briefappellateThomas
and for theorally, defendant.

defendant, his ofHICKS, Ojo, appealsThe convictionJ. Osahenrumwen
(2007), following a trial indeception, jury Superiortheft see RSA 637:4by

J.).(Brown, trial, inprevious juryThe a alsoCourt conviction followed
J.), in(Brown, which ended a mistrialcharge,for a relatedSuperior Court
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upon hung jury. appeal,based a On he that theargues Double Jeopardy
Clause of the New Hampshire Constitution barred the trial.second See

CONST, I,pt.N.H. art. 16. We affirm.
17,The supports 2009,record the facts. On afollowing September

grandHillsborough County jury returned an indictment charging the
a ofsingle bydefendant with count theft deception. The indictment alleged

that the ordefendant “obtained exercised control over the ofproperty
by deceptionanother and with a himpurpose deprive byto thereof’

in hisdepositing checking 8,Citizens Bank account two Aprilchecks on
2009, and, following $6,000the day, cashing his own check for drawn on the

checks,account. of by Corporation,One the issued the LEAR was for
(the check).$8,975 check, Insurance,LEAR byThe second issued Allstate

(the check).$1,989.96forwas Allstate
The trial in Februarydefendant stood 2012. After the rested,State he

moved to upondismiss the indictment based insufficient regardingevidence
check,the LEAR which the trial court Atdenied. a subsequent bench

instructions,involving juryconference proposed the itState conceded that
the proving Thus,had burden of fraud with regard to both checks. the trial

court instructed the jury that “it’s not thatenough the State has proven
abeyond reasonable doubt that the Defendant’s use of one or the ofother

Rather,the instructed,checks was unlawful.” the court find the“[t]o
guilty, you unanimouslyDefendant must decide that he toacted defraud

bythe bank his use of both the LEAR check and the Allstate check.” The
deadlocked,jury and the court a mistrialdeclared over the defendant’s

objection.
20,April 2012, the indictments,On State obtained two substitute each

(thealleging bytheft for adeception single invalid check LEAR check and
check, respectively).the Allstate The pmssedState then nolle the original

4, 2012, (Broum, J.)Onindictment. June the Trial Court denied the
motion that,defendant’s to dismiss both incharges, which he argued

because at insufficient,the evidence the first trial was retrial would violate
Nonetheless,his jeopardy rights.double at a pretrial hearingmotions that

J.)day, (Abramson,same the Trial Court dismissed the indictment based
the LEARupon check after the that,State informed the court as to that

check, it produce anycould not beyondevidence that which it introduced
during 2012,the first trial. In June the defendant stood trial on the

check,indictment theuponbased Allstate inresulting his convictionof theft
by Thisdeception. appeal followed.

I,On theappeal, arguesdefendant that Part Article 16 of the New
Hampshire (a)Constitution “should be toconstrued bar retrial where the

moved charge insufficiencydefendant to dismiss the onbased of the



(c)insufficient, court(b) and the declaredevidence, legallythe evidence was
CONST, I, art. 16.objection.” pt.See N.H.defendant’sa mistrial over the

law,a ofquestion constitutionaljeopardy presentsofThe issue double
(2013).706, 715Fischer, Becausev. 165N.H.review de novo. Statewhich we

Constitution, ourwe baseonly under the Statearguesthe defendant
alone, only.for Petitionguidancefederal casesupon citingdecision it of

(2007).(State Johanson), 148,N.H. 156N.H. v. 156State of

that theoutset, arguethat defendant does notAt the we note the
Constitution,in the see U.S.contained FederalJeopardyDouble Clause

CONST, in case.V, Supremeretrial this The United Statesamend. bars
(1984),States, held that theCourt, v. 468 U.S. 317in Richardson United

not terminatesubjectedto a defendant is doesoriginal jeopardy which
mistrial, jeopardyin and thus a doublejury resultinga awhen deadlocks

fail, “[rjegard­under circumstances mustclaim that retrial is barred these
trial.”at firstsufficiency [the defendant’s]less the of the evidenceof

Richardson, arguesat n.6. The that we shouldU.S. 326 & defendant468
that,Constitution,”the State and“decline to Richardson underadopt

instead, a arecognize jeopardywe should that defendant has valid double
insufficiencyhas to a of actual ofchargeclaim if he moved dismiss because

evidence, a over defen­the and the trial court has declared mistrial the
objection.dant’s

Hampshirethe ConstitutionJeopardyThe Double Clause of New
thana in more once forprohibits placing jeopardythe State from defendant

(2009).Howell, 717, A isv. N.H. 719 defendantthe same offense. State 158
sworn, v.jury Paquin,in when a is and Stateplaced jeopardy empaneled

(1995), trial,525, or, judgein the of a when140 528 case bench theN.H.
(2008).evidence, Solomon, 47,v. N.H. 50 Afterbegins to hear State 157

—offense, therebya it “terminates”attaches forjeopardy particular
— a of orupon judgment acquittalretrial for the same offenseprohibiting

Johanson, 156-57,conviction, “unnecessarily...or anupon156 N.H. atcf.
Solomon, 157 N.H. at 50judgment,mistrial eitherpreventingdeclared”

(Cal. 2013)omitted). 835,Carbajal,v. 298 P.3d 846(quotation PeopleSee
law). determination, at trial on thatappeal,A either or(discussing federal

a given chargethe has insufficient evidence onprosecution presented
—— and, thus, ofacquittal jeopardyto an terminationnecessarily amounts

Richardson, n.5;at & Burks v.charge.on 468 U.S. 325 Unitedthat See
(1978); Chaisson, 323, 325States, 1, 10-11 see v. 126N.H.437U.S. also State

trials).(1985) this is not to de novo(noting applicablethat rule
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A anormally rightdefendant has the to trial before acomplete
trial;ajury, jurytribunal”: either the same chosen in or the“particular

Solomon,trial. 157judge, in a N.H. at 50.same bench

Such a exists because the State with all resourcesright its and
power repeated attemptsshould not be allowed to make to convict

offense,an allegedan individual himthereby subjectingfor to
embarrassment, expense and ordeal and him to incompelling live
a of ascontinuing anxiety insecurity,state and as well enhancing
the even innocentpossibility though maythat he found guilty.be

omitted).(quotationId.

The aright complete particularto a trial before tribunal notis
absolute, however, “must inand some instances be subordinated to the

Howell,in fair trials to inpublic’s designed justinterest end judgments.”
omitted).N.H. at 720 such(quotation158 One occursinstance when a trial

court, caution, circumstances,“with the greatest urgent veryunder and for
causes,” aplain objectionand obvious mistrialdeclares over the of the

Solomon, omitted).157 (quotationdefendant. N.H. at 50-51 The Double
Jeopardy notClause does bar retrial after a mistrial when the defendant

mistrial, or, if upon“consents to the he a ofobjects, finding the trial court
act,there necessitythat is manifest for or that of public justicethe the ends

Howell, omitted).would otherwise be defeated.” 158N.H. at (quotation720
circumstances,Under these does notjeopardy terminate but instead

(1998)Liakos, 726,v.continues. See State 142 “inN.H. 730 that(holding
. .this case . the failure of a to reach ajury verdict did not terminate
but injeopardy, continuingrather results jeopardy” chargeon deadlocked

(citation (“[T]heJohanson,omitted)); alsosee 156 N.H. at 157 conclusion
jeopardy ends,that has attached thanbegins, Thus,rather the weinquiry.

a stepmust take further and whetherask the trial court terminated
in a thatjeopardy way prevents reprosecution.” (quotations and citation

omitted)).

Although manifest notnecessity susceptible precise“is to categori­
zation,” Howell, 721,158N.H. at have noted hungwe that “a or deadlocked

hasjury been understood to a classic ofpresent occasion [manifest]
necessity, as a highunderstood of need thedegree publicto allow one full

fairand toopportunity try Hartford, 580,the defendant.” State v. 132N.H.
(1989) omitted)(quotation584 and citations under the(holding, Double

Constitution,theJeopardy necessityClause of Federal that manifest
to uponexisted declare a mistrial a genuinely jury).based deadlocked

deadlock,genuinethere has a “the juryWhen been deadlock itself createfs]
Kornbrekke, 821, (2008)a manifest necessity.” State v. 156 N.H. 830
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Constitutions,and FederalClausesJeopardyDoubleunder the(holding,
juryuponof a mistrial baseda declarationsupports“the recordthat

jeop-originalthus, necessity, preventswhichdeadlock, and, by manifest
omitted));citationandcharge” (quotationthatterminating onardy from

hadtrial court before(holding that theat 585Hartford, 132 N.H.see also
andproceduraltheand “thus satisfied bothdeadlockgenuineit ofevidence

to findof discretiona exerciseof reasonablepredicatessubstantive
discharge”).necessity tomanifest

necessity “doeshowever, to hold that manifestdefendant, asks usThe
insufficient evidence.”legallyonthe deadlock is basednot exist where

considered,mistrial must beto aalternativesNoting possiblethat “[a]ll
a over thedeclaration of mistrialwanting beforeand foundemployed

728, 730120 N.H.Pugliese,State v.objection justified,”isdefendant’s
(“A . . take allHowell, trial court must.(1980); 158 N.H. at 720alsosee

asaccount, counsel to comment as welland should allowcircumstances into
mistrial.”), arguesdeclaring a the defendantalternatives beforeconsider

onlynot a “possiblecircumstances wasthe case under thesedismissingthat
theAlternatively,“legal requirement.”also aalternative” to mistrial but

defendant’sa of mistrial over theus to hold that declarationdefendant asks
putin the onin a case which Stateobjection, juryafter a has deadlocked

evidence, acquittal.”the of an Underequivalent“constitutesinsufficient
rule, uponthat terminatedargues jeopardydefendanteither theproposed

case, barringin retrial.a mistrial this thereforethe declaration of
— upon policyof basedargumentsmakes a numberThe defendant
a concurrenceconsiderations, jurisdictions, partialin two otherholdings

—Richardson, adoptshouldwhyour own as to weopinionsin andfiled
arguments,rule. considered thesejeopardy Havingdoubleproposedeither

either rule.persuaded adoptare not towe

aa of mistrialinsufficiency,a of declarationAbsent determination
we have held constitutesjury,a deadlocked whichupon genuinelybased

Kornbrekke, 830; Hartford, 132156 at see alsonecessity, see N.H.manifest
jeopardy,”585, originalan that terminates theat “is not eventN.H.

730;326; Liakos, 142 at v.Richardson, also N.H. State468 U.S. at see
(2000).Nickles, 673, “high degreeThis rule addresses the144 677-78N.H.

tryfair to theopportunityone full andpublicof need to allow the
omitted);citation see(quotationat 584 andHartford,defendant.” 132 N.H.

(“Without thatthe courts have heldRichardson, exception,at468 U.S. 324
thejury requireandgenuinelya deadlockedjudge may dischargethe trial

recognition totrial. This rule accordsto submit to a seconddefendant



101

in prosecutionthesociety’s giving complete opportunityinterest one to
added)have its (emphasis (quotationconvict those who violated laws.” and

omitted)).brackets

Accordingly, we conclude that did notjeopardy terminate on the
uponbased the check to thecharge priorAllstate defendant’s retrial on

Althoughthat the trial court thecharge. dismissed indictment based upon
LEAR, check,the it did that the had producednot determine State

Thus,insufficient evidence with to the check.regard jeopardyAllstate did
Burks,prior 10-11;not to trial. atterminate the second 437 U.S.Cf.

Chaisson, 126 N.H. at 325.
Finally, the defendant not hisdispute appeal jurydoes on that was

genuinely deadlocked. Because the trial court declared a mistrial based
upon genuinely jury,a and theredeadlocked thus was manifest necessity to

Kornbrekke, 830;discharge jury,the see 156 Hartford,N.H. at see also 132
585, jeopardyN.H. at did not upon declaration,terminate the court’s

“[rjegardless sufficiencyof the of the atevidence [the defendant’s] first
trial,” Richardson, Therefore,468 U.S. at 326. we hold that double jeopardy

id.-,Kornbrekke,did not bar retrial. See 156 N.H. at 830.

Affirmed.

C.J.,Dalianis, CONBOY, BASSETT, JJ.,and LYNN and concurred.
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