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admission,action. toAccordingevasive the owndefendant’s he failed to
any untilnotice other vehicles he struck the Flanderses’ vehicle and went

strikeon to Welch’s vehicle.

than inattention,This was a case of momentarymore such mightas
by (Broderick,caused a radio atchanging sneezing.be station or See id. 752

C.J., Here,dissenting). the defendant tochose divert his attention from the
to messagecheck a text and soroad remained inattentive that he failed to

that nearlynotice he crossed lanes of trafficthree and entered into the
in of circumstances,lane the face traffic. Underopposite oncoming these we

fact,thatsaycannot a reasonable trier of viewing the evidence and all
from it in State,reasonable inferences the most to thelight favorable could

not have found that the defendant recklessly.acted

Affirmed.
LynnDalianis, C.J., HICKS, Bassett, JJ.,and and concurred.
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(LisaFoster, attorney general Wolford, attorney,A. L. onJoseph the
orally),brief for the State.and

(BrandonRoss, PLLC,D. of D.Law Brandon Manchester RossofOffice
on for theorally),the brief and defendant.

defendant,Lynn, trial, Mueller,a theFollowing juryJ. Adam was
1(a)570-A:2,of of felony wiretapping.convicted three counts See RSA

2012). J.){Brown,he(Supp. appeal, arguesOn that the CourtSuperior
plain by jurycommitted error the that a violationinstructing felonyof the

requires awiretapping statute mental state of “purposely,” when the
specifically “wilfully”statute identifies as the applicable mental state.1 The

State that the trial court’s instruction theagrees requisiteas to mens rea
erroneous,was but that ofasserts reversal the defendant’s convictions is

not prerequisiteswarranted because the for ofapplication the errorplain
doctrine have not been met. We and remand.reverse

The limited record reflects the following facts. The isdefendant the
(Copblock),founder of aCopblock.org policeself-described accountability

4,2011,website. October theOn defendant called three seekingindividuals
ancomment on incident that atoccurred West School inHigh Manchester

ainvolving policea student and officer. The byindividuals contacted the
defendant were Captain HopkinsJonathan of the Manchester Police
Department; Mary School;McGorry, PrincipalEllen of HighWest and

Michael,Denise toassistant ThePrincipal McGorry. defendant videotaped
making telephone calls, calls,himself the recorded the postedand the

onrecordings Copblock. The defendant did not ofanyask the individuals
for conversations,their to recordpermission the nor did he themadvise

later,that doinghe was so. A few months speakingwhile on a local radio
show, the defendant commented that he did not tell Captain Hopkins,
Principal McGorry, conversations,or Ms. Michael that he recorded their

theprompting DepartmentManchester Police to investigate the matter
further.

The chargeddefendant was with three felonycounts of withwiretapping,
each count alleging that he had a“purposely” recorded conver-telephone
sation without of all trial,the consent the After aparticipants. one-day at
which the represented testify,defendant himself and did not jurythe found
the defendant guilty charge.of each

1 brief, argued that,In partyhis the defendant also because he was a to the conversations
him, constituted,charges against most,which formed the basis of the athis conduct

2013).570-A:2, However,proscribed by (Supp.misdemeanor level offenses RSA I-a at oral
argument, explicitly argument.the defendant abandoned this therefore address it.We do not
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theby instructingthat trial court erredthearguesThe defendant
a mentalfelony requiresstatutewiretappingthat a violation of thejury

guilty“A ispersonthe states:specificallyof when statute“purposely,”state
partiesconsent of all to thefelonyB if . . . without theof a class

communication, intercepts any. . . . . . telecommuni­person [wjilfullythe
added).570-A:2, 1(a) (emphasiscation or oral communication.” RSA

of theobject trial to the court’s definitionBecause the defendant did not at
rea, appealhe issue on asa mens raises therequiring purposefulcrimes as

torule us to exercise our discretionplain“The error allowsplain error.
Moussa, 164 N.H.not the trial court.” State v.correct errors raised before

Sup. (“A(2012) omitted);108, R. error thatplain118 Ct. 16-A(quotation
broughteven it was notrights may thoughaffects be consideredsubstantial

court.”).or supremeto the of the trial court theattention

(1) (2)error;must beplainFor to find error: there the errorus
(3) rights____affectmust and the error must substantialplain;be

met,If we then ourmayall three of these conditions are exercise
only ato a forfeited error if the error meetsdiscretion correct

fairness,seriously thefourth criterion: the error must affect
This ispublic judicial proceedings.or of ruleintegrity reputation

however,used and is limited to circumstances insparingly, those
justicewhich a of would otherwise result.miscarriage

omitted).Moussa, at (quotation164 N.H. 118

plainthat the two of the error testprongsThe State concedes first
case, erred,ie.,met that the trial court and that wasare in this the error

“The of trial is to state andplain. agree. purpose chargeWe the court’s
jury, in and the rules of lawexplain intelligible language,to the clear

(2006).710,to the case.” v. 153 N.H. 712 Whenapplicable O’Leary,State
instructions, allegations errorjury by interpret­“we evaluate ofreviewing

in asentirety, jurorthe instructions their a reasonable woulding disputed
them, in in the v.lighthave understood and of all the evidence case.” State

(2010) (citation omitted).Prudent, 320,N.H.161 324

(2007)626:2, a that an offenseAlthough requirementunder RSA IV
“acts“wilfully” generallycommitted is satisfied if the defendantbe

offense,”the material of this statuteknowingly respectwith to elements the
“amerely subject exceptionsa rule that is to whereestablishes default

appears” definingin the statutepurpose impose requirementsto further
(1999).585, inHooper,the Fischer v. 143 N.H. 588 Our decisioncrime. See

—wilfullythe that it isclearlyFischer that default definition ofestablished
— appliesof is not mens rea that to violationsequivalent knowinglythe the

Fischer,570-A:2,1. requiredId. In we were to determineof RSA at 588-89.
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itlegislature specifiedwhat the meant when as mental“wilfully” the state
offense, 570-A:2, I,felony wiretappingfor the see RSA thatgiven the

alegislature imposed “knowing”had mental state for the misdemeanor
offense, Fischer,570-A:2,wiretapping see RSA I-a. 143 atN.H. 588.

it had “used two toBecause different words describe the mens rea for
felony conduct,”and wemisdemeanor concluded that the legislature could
not have to applyintended the same mental state to both offenses. Id.

“thatAccordingly, we held the did not intend tolegislature a mensimpose
570-A:2,1.” Instead,inrea of RSA Id.‘knowingly* noting that RSA chapter

closely pre-1986570-A tracks the version the statute,of federal 18wiretap
2511(1), Citron, (2d§ 1983),U.S.C. we followed v. 722Citron F.2d 14 Cir.

case, inleadingthe federal concluding that:

570-A:2,1,in“wilfully” RSA thatmeans the defendant must act
with an orintentional reckless fordisregard the lawfulness of his

words,conduct. In other the has notdefendant violated RSA
I,570-A:2, if “a ‘goodhe has faith’ thatbelief [his] conduct was

lawful.”

(alterationFischer, (citationat in omitted);143 N.H. 589 original) see also
FSB, 525, (2002).Karch v. 147Baybank N.H. 532

Here, the erroneous mental purposely merely requiredstate of the
to that object”State show the defendant had the “conscious to record the

without 626:2,11(a)conversations the consent of all the Seeparties. RSA
(2007). However, it not requiredid the to proveState that the defendant
was either of or recklessly ignorantaware of the fact that therecording

law,conversations without againstconsent was the verythe thatproof was
inrequired order to establish that wilfully.2 lighthe acted In of the

then,applicable wilfully,definition of bythe trial court erred instructing the
thatjury “purposely,” rather than “wilfully,” properwas the mental state

1(a).570-A-.2,torequired establish a violation of RSA The error also was
plain, as it “clear” andwas “obvious”that the trial court instructed jurythe

(2011)on the 375,incorrect mental state. State Guay,See v. 162 N.H. 384
(“Plain or,synonymousis with clear equivalently, (quotationobvious.”
omitted)).

whether,We next consider prong plainunder the third of the error
test, the trial court’s error affected the defendant’s rights.substantial

2 Significantly, wilfully requiring disregardour of anconstruction as intentional or reckless for
represents departure ignorancethe lawfulness of aone’s conduct from the usual ofrule that

Stratton, (1989)451,the is not an for criminallaw excuse conduct. See v. 132State N.H. 457
(“It elementary, indispensable orderly justice, everyasis well as to the administration of that

presumed omitted)).country (quotationman tois know the laws of the in which he dwells.”
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that an affectedsatisfy demonstratingof errorto the burden“Generally,
that wasthe demonstrate the errordefendant mustrights,substantial

v.e., of Stateproceeding.”that it affected the outcome thei.prejudicial,
(2007).416, test isplainthird of the errorprongN.H. 425 TheLopez, 156

analysis preserveduse to claimsto error we evaluatesimilar the harmless
theerror, distinction: whereas the State bearsone importantof with

the bears the burdenanalysis,harmless error defendantunderburden
480, 494v. 635Gamory,the United States F.3dunder error test. Seeplain

2011). we(11th under third whenprejudice prongwill find theCir. We
the verdictconfidently that the have returned samejurycannot state would

that not show(findingin the of the error. See id. the defendant didabsence
court to withthe third when the was “able concludeprejudice prongunder

thejudgment substantially swayed by. . . that was notfair assurance the
omitted)).(quotationerror”

thearguesThe that error was becauseprejudicialdefendant the
ofjury proof regardinginstruction lessened the State’s burdenimproper

state,mental thus the to convict him basedapplicable allowing jurythe
conver-upon specificallyits that he intended to record thesimply finding

consent, whether knew orproperly consideringsations without without he
the fact that his were unlawful. The Staterecklessly ignorantwas of actions

to thejurythe would the infer thatresponds permittedthat evidence have
and, therefore, thatknow that the were unlawfulrecordingsdefendant did

thethe instruction as to the mens rea did not affectrequirederroneous
argumentthe trial. find the State’s unconvincing.outcome of We

madesupport position, uponTo its the State relies statementsprimarily
to and onby during opening closing jurythe defendant his and remarks the

statement,the of In his the defendanttestimony Captain Hopkins. opening
jury verdict not the trialencouraged uponthe to determine its based

instructions, it In hisupon thought “right.”court’s but rather what was
factclosing jury,the defendant told the “I haven’t denied theargument,

I that I’ll thatfilming say again:that did not tell these I was them.people
that The went to state:filmingI did not tell them I was them.” defendant on

I to that I’mprosecutor] you askingknow would like believe[the
law,the not I’myou justto allow me to break but that’s true.

if law to officials useyou applies publicto decide this or toasking
not have tell officialsjury publicnullification .... We should to

them, everything a officialdoes isrecording publicwe’re because
information, Iwhyand And that’s feel I’m notpublic plain simple.
of theseguilty charges.

closingEven fact that remarks are notput openingif we aside the and
— jurya which the trial made to the in its finalpointevidence court clear
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instructions —we do not believe that these statements were tantamount to
by illegal.a the defendant that he knew that his conduct wasconfession The

claims that the defendant’s togenerally juryState reference nullification in
and,he hisboth statements showed that knew that conduct violated lawthe

thus, wilfully. However,acted jurythat he the State takes the nullification
statement,ofargument During opening specifi-out context. its the State

jurythe that the mental forcally felonytold state the statutewiretapping
was the“purposely.” urged juryWhen defendant then the not to followthe

—law to juryand instead consider nullification publicbecause officials
—beinghave to theyshould not be told are recorded he was not necessarily

that he knew it lawsaying againstwas the to record conversations with
Rather,such officialswithout consent. he mighttheir well have sayingbeen

though objectthat even it was his conscious to record the conversations
consent,without the should thatjury find this conduct was not unlawful

because the law should not apply to conversations with public officials.
context,when inSimply put, considered the jurydefendant’s nullification

argument is not tosingularly susceptible the inference that he admitted to
knowing unlawful,that his conduct was and therefore that he wilfully.acted

The State’s reliance upon Hopkins’s testimony also is unavailing. During
defendant,by Hopkinscross-examination the testified that he had been

by Copblock past,recorded members in the and had been told that he was
being recorded. The theargues juryState that could have inferred from

testimonythis that itthe defendant knew was unlawful to record conver-
consent,sations without as other members of Copblock had sometimes

However,notified thatHopkins they recordingwere him. the State did not
develop Hopkins’s examination,further onstatement redirect nor did it

present other linkany evidence to Hopkins’spast Copblockwithexperience
members to the Fordefendant. there noexample, was evidence howabout
many Hopkinstimes been by members,had Copblockrecorded whether he

bywas toldalways Copblock recorded,other members when he was being
or what the defendant’s was withrelationship Copblockother members. We
think juryit doubtful that reasonablythe could have inferred the defen-
dant’s mentalwillful based upon Hopkins’sstate limited testimony regard-
ing experiencehis past with other Copblock members.

that,The State also moreargues generally uponbased the defendant’s
status as a founder of Copblock and his work that organization,with the
jury have thatcould inferred he was familiar wiretapwith law and thus

itknew that was tounlawful record conversations without consent.
However, because the State did not consider the knowledgedefendant’s

trial,the ofregarding lawfulness his conduct to be at duringissue the the
record detailingcontains minimal evidence the defendant’s activities or

withexperience Copblock.
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that the did not defendto the fact defendantFinally, pointsthe State
faithgoodthe that he acted with theclaimagainst charges uponthe based

essence,in that theargues,conduct lawful. The Statebelief that his was
to that thejurythe inferpermittedsuch a defense would haveabsence of
are of nothat his conduct was unlawful. We awaredefendant was aware

jury may properly guiltthat a infertheauthority supporting proposition
to a that have beena failure defense wouldpresentbased defendant’supon

the on whichquestion guilt theoryimmaterial to the of or innocence under
— here, actedonlythat it need show the defendantproceededthe State

purposely.

summarize, itoverwhelmingthe was that wasalthough evidenceTo
theobject the conversations withoutthe defendant’s conscious to record

minimal theconcerningwas whetherparties,consent of all there evidence
recklessly of the that his wasignorantdefendant knew or was fact conduct

Ortiz,is 162regard, distinguishableIn this this case from State v.unlawful.
(2011). case,In the that the trial courtarguedN.H. that defendant585

jurythe that the mens rea for theplain by instructingcommitted error
Id. at heldcharge “knowingly” “purposely.”FSA was instead of 591. We

satisfied, despitenot on thethat the error test was the instructionplain
state, that the purposelyincorrect mental as “the evidence defendant acted

Here,essentially at 592. unlikeoverwhelmingwas and uncontroverted.” Id.
Ortiz,in correct mental was notthe evidence of the wilful state overwhelm­

Thus,essentiallyand we cannot state with confidenceing uncontroverted.
that found the if it hadjury guilty properlythe would have defendant been

conver­“wilfully”to decide whether the defendant recorded theinstructed
find third of theAccordingly, prong plainsations without consent. we the

satisfied,error affected the outcomelikelytest as the erroneous instruction
proceedings.of the

prongnext whether the fourth has been satisfied.We consider
must trialUnder the fourth we decide whether the court’s errorprong,

fairness, or public reputation judicialthe of“seriously integrity,affect[s]
Moussa, at limit164 N.H. 118.We our exercise of discretionproceedings.”

a ofmiscarriageunder fourth to “those circumstances in whichprongthe
Russell,v. we tojustice result.” Id. In State declinedwould otherwise

the the ruleprong plainour discretion under fourth of errorexercise
essentiallywas and uncontroverted evi­“overwhelmingbecause there

(2009).475,Russell, N.H. 492guilt.dence” of the defendant’s State v. 159
above, of the wilful mental stateAs demonstrated the evidence defendant’s

overwhelming.at the the was far fromtime he recorded conversations
Thus, that the would have returnedvery prospect jurythere is the real

Paul,had it instructed. United States v.properlydifferent verdicts been Cf.
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(9th 1994)496, (finding37 F.3d 500 the plainCir. error test satisfied where
the district court instructed the onimproperly jury the different mental

voluntarystate of and inrequirements involuntary manslaughter, for doing
so the district court a“created substantial risk that [the wasdefendant]

voluntary manslaughter, thoughconvicted of even the jury may have
reckless”).believed the neitherkilling was intentional nor extremely To

allow the convictions to stand under these circumstances “would seriously
affect integrity judicialthe fairness and of proceedings.” 162 N.H.Guay, at

Accordingly,384. we reverse the convictions and remand for a new trial.

Reversed and remanded.

Dalianis, C.J., HICKS, BASSETT, JJ.,and CONBOY and concurred.
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