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not held theadjudicatory is withinjuvenile, hearingfault anno of the
limits, Here, hearingoriginal adjudicatorythestatutory time id. at 223-24.

limit, notdelaythe wasmandatory thirty-daynot timewas held within the
an extension ofjuvenile, requestand the did notto the Stateattributable

trial court “forfeitedAccordingly,the thepursuanttime limit to statute.the
at 225.petition.the second See id.and should have dismissedjurisdiction”

Reversed.

HICKS, BASSETT,JJ.,DALIANIS,C.J., and concurred.and LYNN
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Delaney, attorney Fenton,Michael A. E.general assistant{Diana
onattorney general, the brief and theorally), for State.

Rothstein, defender,David M. deputy appellate Concord,chief of on the
brief and for theorally, defendant.

CONBOY, defendant, Belleville,J. The Chad appeals his conviction for
degreesecond assault a bench infollowing Superior {O’Neill,trial Court

J.), arguing that the State presented insufficient proveevidence to that he
(2007) (amended 2010).acted recklessly. See RSA 631:2 affirm.We

The court could have found the followingfacts. The defendant’s convic-
tion stems from a motor vehicle accident seriously injuredthat the ofchild

motorist,another 23, 2010,which onoccurred December at approximately
p.m.9:15 on Route 28 near Pittsfield. The section of 28Route where the

(1)accident occurred contains three travel a lane;lanes: northbound travel
(2) a turningmedian lane measuring approximately the ofwidth two lanes
and set off byfrom the travel lines;lanes two sets of yellowsolid double and
(3) a southbound travel lane. The defendant drivingwas southbound in a

(SUV).Explorer, sportFord a utility Coreyvehicle wasPickering driving
direction,in the opposite lane,in the bynorthbound followed a Subaru

occupied by (Flanders),Tressa Flanders who was in the front passenger
seat, husband, (the victim)Flanders’ who driving,was and their son and

daughters,two who were in backthe seat. theBehind Flanderses’ vehicle
a bywas Honda driven Evan ItWelch. was dark and dry,the weather was

clear, and cold.
accident,Just the Pickering SUV,before theobserved defendant’s

traveling direction,in oppositethe thedrifting into median lane. The SUV
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had toPickeringmirror andPickering’sof driver’s sidecame within inches
in rearviewPickering then saw hisbeingto avoid hit.swerve his vehicle

the Subaru.mirror that the SUV hit Flanderses’
an vehiclecollision, headlights oncomingfromPrior the Flanders sawto

toHer tried to swerveher husband to “watch out.” husbandyelledand to
car.hit, hit the side theironcoming driver’s ofavoid but the vehiclebeing

and saw back endreally suddenly” its]Welch saw the Subaru “fishtailf
atstraight“headlights comingof He sawinto a lot then“explode pieces.”

seconds, the hit his vehicle. Welcha of SUVcoupleand within[him]”
acame toside of Subaru and both vehiclespassengerskidded into the the

a andof The “traveled across small field”stop on the side the road. SUV
alongsideto road.came rest the

collision, in the backgapingafter Flanders “saw a hole”Immediately the
longernoticed that her son noof the on the driver’s side and wasSubaru

vehicle, that daughtersin the out of made sure hervehicle. She climbed the
son.injured,her were then looked for herseriouslyand husband not and

accident,position.”him “in a cradled As a of the herlyingShe located result
socket,”eyea loss of left andinjury,son sustained traumatic brain “his

jawbone.dislocation and fracture of his
Hampshireof the PoliceSergeant ShapiroWhen Matthew New State

scene, anyarrived asked the whether he had madeat the he defendant
to collision after collision.”telephone just prior justcalls “either the or the
he after thetelephoned girlfriendThe told that had hisShapirodefendant

toShapirocollision her had asked look at thehappened.to tell what
thatcellular to what time call had beentelephonedefendant’s ascertain

his call and noticedShapiro history Shapiromade. The defendant showed
having Shapirothat no made thecalls were shown as been before accident.

historyhe defendant about the of calls that hadtestified that asked the
him thoughtoccurred to the and defendant told that heprior collision the

history something.”he had the or“erased
thereafter, the NewShortly Sergeant David Scott McCormack of

defendant,arrived at the scene. He with theHampshire spokeState Police
told that not had happened. Approximatelywho him he could recall what

later, 7, 2011, spokeon McCormack with theeight August againmonths
conversation, that, attheir the theDuringdefendant. defendant admitted

accident,time of a text He stated that he didchecking message.the he was
that, you“I just thingnot see looked down and the nextthe Subaru and

Iknow crashed.”
McCormack and other law enforcement officers conducted reconstruc-

a the Fordanalysis inspectiontion and of defendant’spost-collision
noIt determined that there was mechanical withExplorer. problemwas

Furthermore, uponthe that would have led to the collision. basedvehicle
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ofinvestigation, opinedhis McCormack that the cause the wascollision that
was intravelingthe defendant “southbound on Route 28 a Ford Explorer

when of yellowhe crossed two sets double lines and struck the Flanderses’
vehicle and the Welch vehicle that were withinoperating their lane
northbound.” He noted that no thatthere was evidence the defendant had

or anyeither braked taken evasive action to avoid the vehicles to theprior
collision.

chargedThe was with countdefendant one of second assaultdegree for
torecklessly causing bodily injury by “crossing]serious another over two

of solid through turningsets double lines a lane and into the northbound
lane, a collisioncausing oncomingwith motor vehicles.” See 631:2.RSA He

chargedwas also with count of for negligentlyone vehicular assault causing
bodily injuryserious to another hisupon paybased failure “to due

aoperatingattention” while motor vehicle and solidcrossing yellow“double
lines, acausing oncoming (2004),collisionwith vehicles.” See RSA 265:79-a

Rollins-Ercolino,part bystricken in as unconstitutional State v. 149N.H.
(2003).336, 343

trial,The at approximatelyaccident occurred 9:15 At thep.m. State
introduced the therecords of defendant’s cellular telephone activity from

p.m. p.m.8:50 to 9:25 The records disclosed that the defendant received at
least two text betweenmessages p.m.8:51 and 9:04 p.m. They also
established that the defendant andmade received calls 8:53 p.m.between
and 9:05 Thep.m. records showed no orcalling messaging activity between

p.m. thus,9:05 and 9:18 p.m.; the records were consistent with the
that, accident,defendant’s admission at the time of the he was achecking

message.text
evidence,At of allthe close of the the defendant moved to dismiss the

charges on the ground that the proveevidence was insufficient to that his
conduct criminallywas either ornegligent reckless. The court denied the
motion himand found of bothguilty charges. appealThis followed.

The arguesdefendant that the trial court in finding guiltyerred him of
second assaultdegree because the proveevidence was insufficient to that

brief,he recklessly. Although,acted in argueshis the defendant also that
trialthe court erred in himfinding guilty actingof atnegligently, oral

argument, he that criminally We,conceded his conduct was negligent.
therefore, limit our analysis to the was provewhether evidence sufficient to
that the defendant recklessly.acted

prevail upon evidence,To his to the ofchallenge sufficiency the the
fact,provedefendant must that no allrational trier of ofviewing the

all lightevidence and reasonable from it in theinferences most favorable to
State, beyondthe guiltcould have found a Statereasonable doubt. v.
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(2009). topersons rarely explain743, 746 “BecauseShepard, 158 N.H.
culpableor mental aprocesses,of their mindsworkingsothers the inner

cases[,]must, byin circumstantial evidence.”provenmost bemental state
omitted).(2009)21, 24 ellipsisand When(quotationv. 159N.H.Tayag,State

charged offense isto one more of the elements of thethe evidence as or
circumstantial, exceptall reasonable conclusionssolely it must exclude

(2013). standard,Germain, 350,165 N.H. 360 Under thisguilt. State v.
however, lightin the most to thethe evidence favorablewe still consider

context,in not initem isolation.evidentiaryState and examine each
atShepard, 158 N.H. 746.

assault, wasdegreeof the StateTo have convicted the defendant second
doubt, “reck-beyond a that the defendantrequired prove,to reasonable

1(a).631:2,injurylessly bodilyserious to another.” RSAcause[d]

A to a element of anperson recklessly respectacts with material
aconsciouslyhe is of and disregardsoffense when aware substan-

unjustifiabletial that material exists or willand risk the element
his The must be of such a nature andresult from conduct. risk

that, him,the known to itsdegree considering circumstances
from conduct agrossconstitutes a deviation the thatdisregard

in thelaw-abiding person would observe situation.

Botelho, 751, (2013);626:2,11(c) (2007); v. 165 seeRSA see State N.H. 757
(“To(2003)Hull, 706, provealso v. 149 713 the defendant actedState N.H.

manner,in a had show that the defendant was awarereckless the State to
substantial, unjustifiableconsciouslyof but a risk that seriousdisregarded

conduct”).bodily from hisinjury would result

— is,criminal that aAssessment of recklessness whether
bodilyaware of risk of from hisinjury resultingdefendant was the serious

actions, risk,consciously knowledgeand had of circum­disregarded the
a law-­disregarding “grossstances that made the risk deviation” from

— that ofabiding comparingconduct involves the defendant’s conduct with
Evans, 378, (1991);a v. 134N.H. 385 see alsolaw-abiding person. See State

(OfficialHull, 713; 3,§ at149 at Penal Code 2.02 cmt. 237N.H. Model
1985).Draft the comment to the Model Penaland Revised Comments As

recklessness,defining assessingwhenexplains,Code section recklessness
substantiality unjustifiabilitythe should the and of thefact-finder “measure

by the actor’s involvedasking disregard, given perceptions,risk whether its
inpersona from of conduct that agross law-abidingdeviation the standard

3,§ cmt. atthe observe.” Model Penal Code 2.02actor’s situation would
(2003)180,237; Donohue, that our(recognizingsee v. 150 N.H. 183State



Code is from the Model Penal Code andlargely explainingCriminal derived
upon interpretation analogousits commentaries are instructive our ofthat

statutes).HampshireNew

hand, apersonOn the other acts with tonegligently respect“[a]
element of an when he to become amaterial offense fails aware of

unjustifiableand risk that elementsubstantial the material exists or will
626:2, 11(d);from his atShepard,result conduct.” RSA see also 158 N.H.

(“Criminal requires746 not failure to anegligence only perceivethe more
risk,ordinary some inthan but also serious blameworthiness the conduct

omitted)). Code,it.” (quotationthat caused Under our Criminal both
grossand must a deviationnegligentreckless conduct constitute from the

(1981).Cameron, 348, 351a 121of reasonable State v. N.H.person.conduct
However, the difference and anegligencebetween recklessness is that
person consciouslyis reckless if he is aware and disregards a substan­of

risk that a oftial material element the or will resultcrime exists from his
conduct, whereas negligentone is when he to become aawarefails of

risk that ansubstantial essential element of the exists or will resultcrime
from his conduct. Id. at 350-51.

Whether a acted recklessly dependdefendant does not theupon
harm hisresulting Hull,actual from conduct. N.H. at it149 713. Nor does

depend upon whether the theanticipated precise injurydefendant risk or
Id.; Evans,that resulted. N.H.134 at 385. maySuch an assessment include

an examination of the “surrounding facts and circumstances from which
Hull,awareness may Here,such be inferred.” at 713.149 N.H. the court

havecould considered the defendant’s conduct before and after the
accident, including readinghis admission that he a messagewas text at the

accident,of thetime and soon thereafter telephone’s history.erased his call
Hull,See 149 N.H. at 713.

allViewing of the in the light State,evidence most favorable to the we
saycannot that no trier ofrational fact have found it tocould sufficient

thatestablish the acted recklessly.defendant The defendant thatadmitted
he looked down to text messagecheck a on cellular telephonehis while

stated,anddriving youthing“the next know I crashed.” heDuring the time
lookingspent message,down at a text payingrather than attention to the

road, median,the defendant drove across the was approximatelywhich the
of two offwidth lanes and set from the bytravel lanes two sets of solid
yellow lines,double into oppositeand entered the lane of traffic. A rational

of facttrier could have concluded that the risk that another driver would
serious ininjurysuffer this situation was and unjustifiable.”“substantial

626:2,11(c); Hull, 149 N.H. at 714 thatRSA too to(finding driving closecf.
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substantial, unjustifiableastopin a createdengageda trafficpolice officer
driver).orpolice officer otherinjuryrisk of to either

that down tolookingcould foundMoreover, rational trier of fact havea
median,to cross thefor the of time it took overmessage lengtha textcheck

vehicle, hitlane, hit and twonearly oneoncominginto the travelenter
collision, aothers, grossto wasbraking attemptingor evadewithout

citizen, law-abidingalaw-abidingconduct a becausedeviation from the of
anfor suchvoluntarilyhave remained inattentivecitizen would not

v. 131 N.H.Pelky,time a distance. Stateof over suchappreciable length Cf.
(1989) car near715, defendant drove(finding stating719 that indictment

line, line, bodilybicyclisthit caused seriousbicyclist riding fognear andfog
as-degreeof for secondinjury stated element recklessnessadequately

sault). that theLikewise, a of fact could have concludedrational trier
messageto check aaware of the risk that down textlookingdefendant was

accident, to thatdisregardcause an and that he chosedrivingwhile could
haveFinally, not a trier of fact couldalthough dispositive,risk. rational

historysubsequent erasingof the callconsidered the defendant’s conduct
hisdivertinghis as of his awareness thattelephoneon demonstrative

causing antelephone drivingattention the road and to his while riskedfrom
Evans, toattemptsaccident. 134 N.H. at 387 that defendant’s(statingCf.

could leaddegreethat led to for second assaultdeny conduct conviction
innocent”).to find were butjury “anythingdefendant’s actions

findingthat a that his conduct was recklesssuggestsThe defendant
foundjurisdictionsbe with from other “that havewould inconsistent cases

factors.” maintainsplus aggravatingon Herecklessness based inattention
liabilitya inphone may assessingthat “the of a cell be factor criminaluse

aggravating. “this lacks additionaloperation,”for reckless . . but case
needed to his conviction.circumstances substantiate”

case, rejected anegligencein a criminal weAnalyzing drivingdistracted
sufficiently blameworthythat is not to beargumentsimilar such conduct

544, (2013)549-50,Dion, (concludingcriminal. v. 164 N.H. 552See State
her a whileby phonethat defendant’s inattention caused use of cellular

homicide).driving negligentwas to conviction for More-supportsufficient
here,over, to the of thethe defendant’s conduct was not similar conduct

and drifted” of his laneShepard, brieflydefendant in who out“inexplicably
into traffic a two-laneyellow oncomingand “over the double line” on

747 that conduct ofhighway. (holdingSee 158N.H. at defendant’sShepard,
the line wasstraying briefly yellow hitting motorcyclistsover before

Rather,liability). the defendant chose to lookimposeinsufficient to criminal
nearlyat a to his vehicle to crossmessage long enoughdown text allow

returning histhree lanes traffic into travel lane withoutoppositeof the
anyAt the or takeattention to the road. no time did defendant brake
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admission,action. toAccordingevasive the owndefendant’s he failed to
any untilnotice other vehicles he struck the Flanderses’ vehicle and went

strikeon to Welch’s vehicle.

than inattention,This was a case of momentarymore such mightas
by (Broderick,caused a radio atchanging sneezing.be station or See id. 752

C.J., Here,dissenting). the defendant tochose divert his attention from the
to messagecheck a text and soroad remained inattentive that he failed to

that nearlynotice he crossed lanes of trafficthree and entered into the
in of circumstances,lane the face traffic. Underopposite oncoming these we

fact,thatsaycannot a reasonable trier of viewing the evidence and all
from it in State,reasonable inferences the most to thelight favorable could

not have found that the defendant recklessly.acted

Affirmed.
LynnDalianis, C.J., HICKS, Bassett, JJ.,and and concurred.
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