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omitted).Id.wrongly (quotationwas decided.” failed to briefHaving the
factors, the has not persuadedfour stare decisis defendant us that Russell

be id.must overruled. See

Affirmed.

ConboyHICKS, Bassett, JJ., LYNN,concurred; J.,and concurred
specially.

LYNN, J., concurring specially. myBecause view as to the factors that
overrulingwarrantmay precedent is broader than that the majority,of see

(2011)Quintero, 526, J.,v.State 162 N.H. 543-47 (Lynn, concurring
Ispecially), arguably willingwould be more than majoritythe to overrule

(2009),Russell,v. N.H. if IState 159 475 thought that case had been
Iwrongly decided;decided. But do not Russell wronglybelieve was and

arguesinsofar as the that Russell is fundamentallydefendant at odds with
Kousounadis, (2009),our decision in 159 N.H. IState v. 413 tend to believe

Kousounadis,it Russell,that is not that ripeis for reexamination. See
Kousounadis, (Dalianis, J.,N.H. at Hicks,159 429-34 joined by J.,
concurring in inpart dissentingand part).
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(NicholasFoster, Cort,generalA.Joseph attorney attorneyassistant
orally),on the andgeneral, brief for the State.

Barnard, defender, Concord,appellateassistant of on theThomas brief
orally,and for the defendant.

DALIANIS, defendant, Ramsey,C.J. hisappealsThe William convictions
(2007),assault, 631:2,1(c)degree see RSA conductof second reckless with

633:1, 1(c)(2007),deadly weapon, kidnapping,RSA 631:3 see RSAa see
(2007), (2007), juryathreatening, followingand criminal see RSA 631:4 trial

J.). (1){Honran, by:He arguesin Court that the trial court erredSuperior
denying request allegedlyhis to cross-examine the victim about an false

license;2010 toshe made on her renew her driver’sapplicationstatement
(2) allowing dogthe State to introduce evidence that he treated the victim’s

(3)well; for assaultdegreeand consecutive sentences second andimposing
affirm.deadly weapon.conduct with a Wereckless
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followingThe could have found the facts. Thejury defendant and the
13, 2010,indatingvictim 2010. On December atbegan theyJune were his

apartment where he had cooked dinner for her. After they quarreled, the
“justvictim that was to home.”going goannounced she While she was in

the shechanging, say,bathroom heard the defendant not F’ing“You’re
going anywhere” punchand then a wall. He into thecame bathroom and

victim victimgrabbed bythe the throat. The lost consciousness. When she
consciousness, bathtub,regained she was in the and the defendant was on

her,top strangling iron,of and beating “really curlingher hard” with a
killsaying that he was to her. The victimgoing saw the ironcurling “coming

atright as the defendant throat,”[her]” then “shoved inside of[it] [her]
tocausing again consciousness,her choke. lostShe and when regainedshe

it, kitchen,she was in the totrying scream for help, although onlyshe was
later,to “very Eightable do so quietly.” days after the victim explainedhad

that longershe no desired contact with the defendant he fright-because
her,ened senthe her a text that said:message talking“Not ofpartwas our

problem. Should have finished what I started last week.”
appeal,On the defendant first thatargues the trial court violated New

608(b)Hampshire Rules of Evidence 403 and and the Confrontation
CONST,Constitutions,Clauses of the I,State and Federal N.H. pt.see art.

CONST,15; VI, XIV, byU.S. amends. him fromprecluding cross-examining
the victim about an allegedly false shestatement made on a 2010
application to renew her driver’s license. The State contends anythat error

assume,was For purposesharmless. the of this appeal, we without
erred,deciding, that the trial court and we agree with the that anyState

Hernandez, (2009)error was 394,harmless. See State v. 159 N.H. 401-02
(applying harmless error review to admission of evidence in violation of

Clauses).State and Federal Confrontation

“An if sayerror is harmless we can beyond a reasonable doubt that
it Beede, 102, 109(2007).did not affect the verdict.” State v. 156 N.H. “The
State the of provingbears burden that an iserror Id.harmless.” “The
evaluation ofwhether the State has itsmet burden involvesconsideration of
the presentedalternative evidence at trial theand character of the
contested “An mayevidence.” Id. error be beyond aharmless reasonable
doubt if the alternative ofevidence the isguiltdefendant’s of an overwhelm­

nature,ing orquantity weight, and if the contested evidence is merely
cumulative or ininconsequential relation to the strength of the State’s
evidence of Id.guilt.”

The ofevidence the defendant’s guilt compelling.was The victim’s
assault,co-worker testified that the morningon after the the victim had

“black eyes,” bruises cuts on lips, bloodyand her red onand marks her
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testified that the victim’sneck, her arms. The co-worker alsoand bruises on
The testified that the victim... in dots.” co-worker“scalp was covered red

“very upset”and was andlaryngitis”had that she“sounded like she
thebarelytestified that he could hearsupervisorvictim’s“crying.” The

that sawdays the assault and hewhen to him a few afterspokevictim she
later,Several the bruises weredaysred marks on her neck.”“bruising and

visible, Thetestimony evidence.according police photographicto andstill
nineapproximatelyexamined the victimemergency physician,room who

assault, that he saw laceration” on her neckdays after the testified a “small
and bruises on her arms.

that, victimnight question,admitted on the in when theThe defendant
conversation,to their helongerhim that she no wanted continuetold

arms, to her throat thepush by againsther used his hand hergrabbed
bathtub, and, “across face” whileher “hard” several times herslapped

her a wall. defendant testified that heholding by up againstthe neck The
the and held in the hebyvictim the arms her bathroom becausegrabbed

evening,to that thatwanted talk with her. The defendant confirmed later
the message, asking plannedhe sent victim a text what she to tell others

if plannedthe he had and her she to call thebruising askingabout caused
that Fs ismessage only thingAnother text read: “The with me thatpolice.

I to Indoing get you message,it took me what did to talk.” another the
you“I youdefendant said: should have f***ed while were here.” He

incident,daysto thesending message eightadmitted victim a text after the
of ourtalking partwhich said: “Not was Should have finishedproblem.

I week.”what started last
Moreover, the id.impeached credibility.the defendant victim’s See He

to medicallying personnel havingcross-examined her about about used
marijuana on in Henight question.the also cross-examined the victim

testimony account tovigorously about inconsistencies between her and her
police.the

thatAlthough acknowledge essentially presentedwe this case a
victim, in ofcredibility contest between the defendant and the view the

guilt,of areoverwhelming beyondevidence the defendant’s we convinced a
impeachmentthat the value of his proposedreasonable doubt additional

into toinquiry applicationthe victim’s2010 renew her driver’s license would
(1999).Goodale, 224, 234have v. 144N.H.not affected the verdict. See State

allowingThe next that the trial court erred bydefendant asserts the
dogto introduce the evidence that he treated the victim’sfollowingState

well:

Q: Okay. the thedog get along?And did and Defendant
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veryA: did much so. I thinkThey [the defendant] loved her more
than loved me and would regularly buyhe her steaks and stuff.

very,A: had aThey very, very relationship.close And he played
said,with all the And I fullbuyher time. like would her steaks and

up justcook them for her. And to fast forgo justfood restaurants
buy cheeseburgers. they veryher to her ProbablyAnd were close.

closer than I was to her at that time.

Q: Okay.

jealous.A: I a bitwas

admissibilityThe aof evidence is matter left to the sound discretion
(2011).of McDonald, 115, 121the trial court. State 163v. N.H. willWe not

trialreverse the court’s decision to admit evidence anabsent unsustainable
exercise of discretion. Id. “To demonstrate an unsustainable exercise of
discretion, mustthe defendant show that the trial court’s wasruling clearly

Munroe,untenable or unreasonable to the ofprejudice his case.” State v.
(2011).618, Here,161 N.H. 626 we the courtuphold trial decision because

the defendant has tofailed demonstrate that the ofcourt’s admission the
evidencechallenged “clearlywas untenable or preju­unreasonable to the

Althoughdice of case.” mayhis the evidence been questionablehave of
relevance, the defendant has not us itspersuaded preju­that admission
diced his case.

Finally, the defendant contends that the trial court violated the common
oflaw doctrine itmerger imposedwhen consecutive sentences for second

degree assault and a weapon.reckless conduct with Indeadly arguing,so
(2009).he relies primarily upon Young,our decision in State v. 159N.H. 332

In jurythe could have thatYoung, found the defendant multiplefired
car,gunshots a parkedinto seriously injuring the victim. 159 N.H.Young,

Youngat 335. was ofconvicted murder firstattempted degreeand assault.
YoungSee id. argued appealon that the trial by imposingcourt erred

sentences,consecutive that thecontending sentences violated both the
mergercommon law doctrine of the prohibition againstand constitutional

double jeopardy onlyId. at 341. We his claimanalyzed under the common
law doctrine of Inmerger. doing,Id. so we that we not fullyobserved had

the doctrine thatdeveloped and the us noparties’ briefing” gave“limited
Instead,so incause to do that case. Id. generalwe toattempted glean

(1994).case,aprinciples priorfrom v. 139Naughton,State N.H. 73
Ultimately, we decided that attempted degreebecause the murder and first

—assault indictments thecharged Young activitywith identical criminal
aintentionally discharging occupiedfirearm into the the victimbyvehicle
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— degreethe firstchargemurderattempted “subsume[d]”and because the
conduct, charges merged.twothe same thecharge uponassault based

at 342-43.Young, 159 N.H.
analysis Youngin Forproblematic.In we find our to behindsight,

“sub-instance, attempted chargethat the murderalthough we stated
the criminalcharge uponfirst assault based samedegreethesumed”

343, that theactivity, “acknowledgedat also the indictments [forid. we
ofconsequencesmens reas and intentionalcharges] allegedtwo different

charge thatconduct,” degree allegedat 342. the first assaultSpecifically,id.
bodily attemptedwhile the murderYoung “knowingly injury,”caused

not, charge that hadcharge attempted alleged Youngand the murderdid
death, degreeto cause the victim’s while the first assaultthe purpose

fact,in murder didAccordingly, chargenot. Id. thecharge attempteddid
thedegree attemptednot the first oncecharge;assault“subsume[]”
degreeall of of first assaultcharge proved,murder was the elements the

(2010)803,Farr,charge not State v. 160 N.H. 807-09proved.were See
charge deliveringa lesser offense of(possessing pornography was included

charge proof clipthat defendant delivered videopornography because
that or controllednecessarily proof possessed clip).constituted he the

concern,Although analytic partyis of neither asks us toYoung
it, at alsojuncture.overrule and we are disinclined to do so this areWe

Therefore,to extend to this limit to itsYoung Youngdisinclined case. we
unique factual circumstances.

act,multiple stemming singleIn the context of sentences from a there
analysis ashould “no difference between a double andjeopardybe

merger analysis; jeopardy mergerdouble and are identical[common law]
this and is theoperativethe consideration in both whether[in context]

Anderson, 20,are or Com. A.2d[two]... offenses the same different.” v. 650
(Pa. 1994); Note,23 see The Double theInterplay Jeopardy, Doctrine ofof

Offenses, RapeLesser Included and the Substantive Crimes Forcibleof
Temp. (2009)1103,and L. thatStatutory Rape, (observing82 Rev. 1107

merger]...courts have either abolished the law doctrine“[m]ost [common
as orunnecessary merger analysis jeopardytreat as identical to the double

Strazzella,‘same The Lesseranalysis”); Shellenbergeroffense’ & Included
Doctrine and The ProcessDevelopmentthe Constitution: DueOffense of

1995)Remedies, Makq. (Fall1, 132and 79 L. n.455JeopardyDouble Rev.
(“Most jurisdictions mergerhave discarded the ‘commonlaw doctrine’now
as or no we doublerepudiated longer necessary.”). Accordingly, apply

two at thejeopardy analyzeto whether the offenses issue wereprinciples
merger“same” commonpurposesfor of the law doctrine.
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. come in“Multiple punishment cases . . two varieties.” Tarrant v.
(1st 1985).459, “First,Ponte, n.3751 F.2d 461 Cir. there are the so-called

cases, in which the issue whether‘double-description’ is two statutes
merelyoffenses or are ofseparate descriptionsdescribe two different the

omitted). “Second,Id. there are ‘unit of(quotation prosecu­same offense.”
tion’ is not that the same ofproblemcases the course conduct is[in which]

by more one but that aproscribed continuingthan statute defendant’s
more than afragmented singlecourse of conduct is into one violation of

statutory Id. In both “double and “unitprovision.” description” prosecu­of
cases,tion” we whether of the ofproofexamine elements the crimes as

require Sanchez,a incharged will difference evidence. State v.Compare
(2005)(“double625, 630-32152 description”N.H. involvingchargescase for

murder),first murder and to commitdegree conspiracy and State v.
(“double(2001)McKean, 198,147 N.H. 200-01 description” involvingcase

andkidnapping threatening charges),criminal with State v. Krueger, 146
(“unit(2001)541,N.H. 542-43 of caseprosecution” involving multiple

for aggravatedindictments felonious sexual assault of the same victim
encounter), Stratton,sameduring twenty-fivethe minute State v.and 132

(1989) (“unit451,N.H. 454-55 of caseprosecution” involving multiple
firearm).for inbeing possessionindictments a convicted felon of a

Here, ofproof the elements of the two forcharges, degreeone second
assault theand other for reckless conduct with a deadly weapon, required
different evidence. The second assaultdegree allegedindictment that the
defendant “recklessly bodily injury”caused to victim circum-the “under

manifestingstances an extreme to byindifference the value of human life
curlinga iron intoramming speakthroat her inimpairing ability[her] to

her normal voice for a ofprolonged period time.” The reckless withconduct
deadly weapona allegedindictment that the “recklessly placeddefendant

or may placedhave in ofdanger bodily[the victim] serious in thatinjury he
throat,curlingrammed a iron into her and curlingthe iron was a deadly

in the orweapon manner used threatened to pursuantbe used to RSA
625:11,V.”

charged,As each indictment required provethe State to fact nota
necessary to the other. The degreesecond assault indictment required the
State to thatprove “recklessly wit,the defendant tobodily injury,”caused

the toimpairing ability speakvictim’s in her normal voice for prolongeda
period of time. The a deadly weaponreckless conduct with did notcharge
require bodilyof actualproof injury. Similarly, the with areckless conduct
deadly weapon charge required proof placedthat the defendant the victim
in danger bodilyof “serious” thatinjury curlingand the iron deadly“was a
weapon” way it,in the he or to degreeused threatened use while the second
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Thus, torequired provethedid not. because evidenceassault indictment
conduct, thedifferent, uponthougheven based the sameindictment iseach

McKean, at147 N.H. 200-01.charges merge.did not Seetwo

Affirmed.

Lynn JJ.,Hicks, Conboy, Bassett, concurred.and
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