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Hausman, defender, Concord,appellate of onsenior assistantStephanie
orally, forthe brief and the defendant.

defendant,DALIANIS, Smith,The A. theappealsC.J. John sentence
J.) following bythe his convictionimposed by Superior (Fitzgerald,Court

(2007).637:7, :11,1(b)a of of stolen See RSA The solejury receipt property.
trial plain byfor our review is whether the court committed errorissue

637:11, 1(b),sentence, afelony-levela see RSA instead ofimposing
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637:11,sentence, (2007),IIImisdemeanor-level see RSA when jurythe was
itnot instructed that had to find that the stolen property consisted of

637:11,1(b).firearms. See RSA We affirm.
2010,Injury followingThe could have found the facts. the summer of the

victim invited a man and a drinkwoman into his home for a and showed
them that he a &handgunstwo owned: Smith Wesson .44 caliber handgun

drink,and a handgun.SIG Sauer .380 caliber The three continued to and
eventually, the victim lost consciousness. When he awoke the next morning,
he the handgunsnoticed two were and he themmissing, reported stolen.

2010,In August Eric Underwood thetelephoned defendant and asked if
buying weapons.he was interested in Theany defendant told Underwood

to them over.”Underwood the“bring retrieved two stolen fromhandguns
mananother and drove to the defendant’s residence where the defendant

gave guns.Underwood for the two$400
thereafter,Sometime the adefendant asked friend if he was ininterested

purchasing the two for each.guns The friend immediately telephoned$200
the Police Department, offeringKeene to act as a inconfidential informant

police, togetherthis case. The the Hampshirewith New Attorney General’s
Force,Drug arrangedTask for the gunsdefendant’s friend to thepurchase

from whilethe defendant the friend a recordingwore device.
17,“buy”The on Augustoccurred 2010. Before friendthe met with the

defendant, the police searched the friend and gave him See v.State$400.
Tabaldi, 306, (2013)165 N.H. 309-10 (describing “controlled inbuys”
general). The police accompanied the to thefriend defendant’s home. The

home, defendant, $400,friend entered the spoke briefly gavewith the him
and returned to police handguns.the with the two againHe was searched

givingafter the toguns anythe and was not found topolice have
An immediatelycontraband. officer the serial gunschecked numbers on the

and they trial,confirmed that the guns.were victim’s stolen At victimthe
guns guns.identified the hisas stolen

trial,At the thebeginning juryof the was read the indictment whichon
the defendant arraigned:had been

John Smith ... is withcharged the crime of receiving stolen
contrary toproperty RSA 637:7 and on637:11 or about the 17th

of receive, retain,2010 ... inday August, that did or dispose[he]
of the .380 handgun handgun, knowingcaliber a .44 caliberand/or

stolen,that the orhandgun handguns had been or thatbelieving
handgun stolen,the or hadhandguns probably been with the

to ofpurpose deprive handgunthe owner that or those handguns
J.M.,by bothselling one or to to the formhandguns contrary of

the statute in cases made provided, againstsuch and and the
peace and ofdignity the State.
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defendant,trial, witnesses, to thethe referredincludingtheThroughout
conclusion, wasjurythe instructedAt the trial’shandguns as “firearms.”

doubt,find,defendant, beyondthat, it to a reasonableto the hadconvict
(2)retained,(1) “received, of “thedisposed property”;that: he and/or

(3) the had beenperson”; propertyto another he “knewbelongedproperty
(4)stolen”; and he “receivedprobablythat... it had beenstolen or believed
property.”the Thethe to the owner ofpurpose deprivethe withproperty

convicted theobject jurynot those instructions. After thedefendant did to
Hampshirethedefendant, trial him to New Statethe court sentenced

years,a maximum of six standyearsPrison a minimum three andfor of
not to the sentence.objectThe defendant didcommitted.

however, that Partarguesthe defendant his sentence violatesappeal,On
I, because, him to aof the Constitution for receiveArticle 15 State

sentence, find,to unani-must have been instructedfelony-level jurythe
doubt,mously propertya that the stolen consistedbeyondand reasonable

1(b)637:11, of stolen constitutes a(receipt propertyof firearms. See RSA
firearm”).awhen is thefelony propertyclass A stolen Because“[t]he

court,argumentnot that in the trial he invokes thedefendant did make
us,rule, circum-narrowlyerror which allows under certain drawnplain

stances, raised in trial Ct. R. 16-A.to correct errors not the court. See SUP.

(1) (2)error;find be the mustplainFor us to error: there must error
(3) Charest,plain; rights.be and the error must affect substantial State v.

(2012).252, met, may254 If all are we then164 N.H. three conditions
a ifonlyto correct forfeited error the error meetsexercise our discretion

fairness,affect orseriously integrity,a fourth criterion: the error must the
of usedjudicial proceedings. sparingly,Id. The rule ispublic reputation

however, in a ofmiscarriageand is limited to those circumstances which
assume,justice Id. without that thedeciding,would otherwise result. We

Russell,of v. 159first the error test are met. See Stateprongs plainthree
(2009).We,475, therefore, to fourthN.H. 490-94 confine our review the

test.prong plainof the error
Russell, 490,The in 159 atWe find Russell instructive. defendant N.H.

651:2, 2013),under for anIl-g (Supp. provideswas sentenced RSA which
felony,of a an ofpersonenhanced sentence a is convicted element“[i]f

deadly weapon,which or use of a and thepossession, attemptedis the use
the that todeadly juryis a The trial court had instructedweapon firearm.”

that he armedrobbery,convict defendant of armed it had to find wasthe
omitted). However, the court notweapon.” (quotationwith a Id. did“deadly

with the“deadly weapon”that it had to find that the whichjuryinstruct the
Instead, trial court aa firearm. Id. the defineddefendant was armed was

firearm, inas else which is used“deadly “any anythingknife orweapon”
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waysuch a that the defendant knew or should have known that it could
omitted).result in death or bodily injury.” trial,serious Id. (quotation At

there was that “deadlyevidence the weapon” used could have a BBbeen
that,Id. at 492.gun. The defendant argued uponbased jurythe instruc-

trial,presentedtions and evidence at jurythe could have convicted him of
robberyarmed with a BB Id. atgun. 489.Accordingly, he contended that

because the trial court did not juryinstruct the that it had to find that the
“deadly weapon” he used in firearm,the armed arobbery was his sentence

651:2,under RSA Il-g was unconstitutional. Id.
Because inthe defendant Russell objectfailed to to jurythe instructions

sentence,and to his we reviewed his sentence under plainthe error rule. Id.
at 489.Although agreedwe with the State’s concession that the trial court
erred and that the plain, 490,error was id. at we concluded that the fourth
prong of the errorplain test was not met because evidence that the
defendant used a firearm was overwhelming and undisputed, id. at 491-93.

explainedWe that although a witness testified “that initiallyhe thought
,that the shooter a BB gunhad ... he also testified that the defendant

pointed guna at Id. at[the victim].” 492. The witness stated that gunthe
looked like a revolver and that a BB gun would not have done as much
damage to the window of the car in which the. victim was seated. Id.
Moreover, the victim testified that someone “had stuck a gun inside [the]
vehicle and shot out its back window.”Id. A crime scene technician testified
that he afound metal infragment the vehicle’s dashboard and that the
fragment appeared to abe bullet. Id. A expertfirearms confirmed that the
fragment “was omitted).from a discharged bullet.” Id. (quotation In
addition, trial,at the defendant in Russell did not dispute that the deadly
weapon used theduring robbery was a firearm. Id. “Giventhe overwhelm-
ing and essentially uncontroverted evidence that the defendant used a
firearm to commit the aimed robbery,” we declined to exercise our
discretion to reverse the defendant’s conviction and sentence under the
fourth prong of the plain error test. Id.

Similarly, here, evidence that the stolen property at issue consisted of
handguns was overwhelming. The evidence at trial concerned only hand­
guns as stolen property; no other allegedly stolen property was discussed.
Additionally, the defendant trial,did not dispute at and does not dispute on
appeal, that a handgun trial,is a witnesses,firearm. See id. At including the
defendant, referred to the stolen handguns case,as “firearms.” In this as in
others involvingthe issue of “firearm,”whether a ahandgun is uponbased

trial,the evidence at “there was no real issue as to whether the handgun
awas firearm.” Taylor, 131,State v. 136 (1992);N.H. 134 see v.State St.

(whenJohn, 1, (1986)129 N.H. 3-4 defendant chargedwas with possessing
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ahandgunto the asand witnesses referredhandguna .357 Dan Wesson
that atrial, jurytrial court to instructwas no need for“firearm” at there

byis discharged gunpowder”from which shotweaponfirearm is “a
omitted)). Russell, not exercise ourAccordingly, in we willas(quotation

to theplainthe error rule reverseprongunder the fourth ofdiscretion
Russell, at 492. the159N.H. Givenconvictionand sentence. Seedefendant’s

ofpropertythat the stolen consisteduncontroverted evidenceessentially
firearms, “the real threat thenthat constitutehandguns handgunsand the

fairness, judicial proceedingsand ofintegrity, public reputationtheto
...,defendant, despiteif uncontroverted evidenceth[at]...would be the

Id. and brackets(quotationto receive the enhanced sentence.”were not
omitted).

Russell, “that to thedeclined hold the failure instructIn we also to
error,” explainingof constitutesjury always plainon an element the offense

defendants,” themgivingto a windfall for criminalthat do so “wouldcreate
juryat instructions. Id. at 494. The“every object”incentive not to trial to

us to that of Russell. He asks that we holdpartdefendant asks overrule
“that, a sentencingthe has not instructed to findjurywhere been

element, on issentencing plainbased that enhancementenhancement
error, all of test.”satisfying plainfour elements the error

priorwe a afterGenerally, only considering:will overrule decision
(1) proven simply bywhether the rule has to be intolerable

(2) subjectworkability; whether rule is to adefying practical the
special hardshipreliance that would a to thekind of lend

(3)of lawoverruling; principleswhether related ofconsequence
far as to the old no more than adevelopedhave so have left rule

(4)doctrine;remnant of and facts have soabandoned whether
differently,soor to be seen as to have robbed thechanged, come

justification.significant applicationold rule of or

(2013)Danville, 99,105 (quotationBuilders v. Town 165N.H.Maplevale of
omitted). “intolerable,” notargues onlyThe defendant that Russell is but

omitted).workability.”it Id. Thepractical (quotationsbecause “deffies]
(1)is itdefendant asserts that Russell intolerable because: treats defen-

have their to instructions and sen-preserved objections jurydants who
(2)not; with andtencing differently priorfrom those who have it conflicts

(3)cases; it constitutionalsubsequent “significant guaran-and undermines
effect,tees.” In the Russell to be intolerable because hedefendant finds

However,incorrectlythat it “[principled applicationbelieves was decided.
. . . in therequires precedentof a court to adhere to . . .stare decisis

that a casespecial priorabsence of some reason over and above the belief
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omitted).Id.wrongly (quotationwas decided.” failed to briefHaving the
factors, the has not persuadedfour stare decisis defendant us that Russell

be id.must overruled. See

Affirmed.

ConboyHICKS, Bassett, JJ., LYNN,concurred; J.,and concurred
specially.

LYNN, J., concurring specially. myBecause view as to the factors that
overrulingwarrantmay precedent is broader than that the majority,of see

(2011)Quintero, 526, J.,v.State 162 N.H. 543-47 (Lynn, concurring
Ispecially), arguably willingwould be more than majoritythe to overrule

(2009),Russell,v. N.H. if IState 159 475 thought that case had been
Iwrongly decided;decided. But do not Russell wronglybelieve was and

arguesinsofar as the that Russell is fundamentallydefendant at odds with
Kousounadis, (2009),our decision in 159 N.H. IState v. 413 tend to believe

Kousounadis,it Russell,that is not that ripeis for reexamination. See
Kousounadis, (Dalianis, J.,N.H. at Hicks,159 429-34 joined by J.,
concurring in inpart dissentingand part).
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