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(2003).52; 101,at Pennsylvania,141 Sattazahn v. 537 U.S.N.H. 115
we reach the same result under the FederalAccordingly, Constitution as

we do under the State Constitution.

Affirmed.
Dalianis, C.J., BASSETT, JJ.,and CONBOYand concurred.
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(Susan Morrell,Michael A. G. senior assis-Delaney, attorney general
attorneytant attorney general, Benjamin Agati, general,and J. assistant

brief, fororally),on the and Ms. Morrell the State.

Rothstein, defender, Concord,deputyM. of on theappellateDavid chief
orally,brief and for the defendant.

BASSETT, convictions,defendant, appealsJ. hisSprague,The Joshua
trial, murder,jurya for and tofollowing first-degree burglary, conspiracy

1(b)(2) (2007);630:l-a, (2007);burglary.commit RSA RSA 635:1 RSASee
J.)(2007). (Tucker,629:3 he thatargues SuperiorOn the Courtappeal,

(1) defense;erred it: his of mindjury regardingwhen instructed the state
(2) (3)mistrial;a openeddenied his motion for ruled that he had the door
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(4)testimony;to rebuttal and sentenced him for murder in course of athe
burglary, underlying partas well as for the We affirm inburglary. and

in part.vacate
2009,the InjuryThe could have found facts.following October Elena

Hann in him marijuana.met with the defendant order to sell After two
sale,to afailed consummate the defendant Hannattempts accused of

later,trying upto set him and threatened to harm her. Several Hanndays
the whichapartmentdiscovered that she shared with the victim had been

Because she thatburglarized. suspected the defendant was the perpetrator,
Hann, friends,accompanied by went to apartment.the defendant’s The
defendant was not at home at the time. As they leaving apartment,were the
one of Hann’s friends to harmthreatened the defendant’s dog.

thatThe defendant later was told Hann her friendsand had broken into
his apartment and was also told about the threat to his wasdog. angryHe
and Hannafraid that and her friends would Thereturn. defendant decided

he,to Hann. aconfront Armed with handgun, together with several
arrived,tocompanions, apartment building.walked Hann’s When they they

saw yelled,the victim. One of the defendant’s companions “Shoot that
n****r.” defendant the victim apartmentThe chased out of the building and
down The victimyelledthe street. defendant to the to The victimstop.

hands, said,turned and “Istopped, raised his and don’t knoweven her.”
screamed,One of the companionsdefendant’s “Shoot that mother f****r.”

victim,The defendant then fired multiple shots at the who at thedied scene.
hands,The defendant whentestified that the victim raised his the

athought gun.defendant that he the aAlthough policehad found cellular
telephone to body, they weapon.next the victim’s did not find a The

incident,defendant testified that toprior the he was anddrinking, using
cocaine,marijuana, heroin, and Percocet.

The randefendant from scene and ofdisposed gun. daysthe his Several
after the theshooting, Massachusetts,defendant and his fled tofriends

policewhere the located him and took him custody.into
The was withchargeddefendant alternate counts of first-degree murder

that healleging purposely knowinglyor the deathcaused of the victim. He
was charged second-degree murder,also with alleging that he recklessly

victim,caused the of the thus andeath extreme tomanifesting indifference
the humanvalue of life. additionally charged burglaryHe was with and

trial,commit Atconspiracy to thatburglary. the defendant admitted he
victim,shot and killed the claimed did notbut that he have the mens rea

necessary second-degreeto establish first or juryeither murder. The
acquitted first-degreethe defendant of purposely,murder committed but
found him ofguilty first-degree duringmurder committed aknowingly
burglary, and toburglary, conspiracy burglary.commit He was sentenced



in prison eligibilityconviction life without forfirst-degree murder toon the
to convic-conspiracy burglaryand commitburglaryOn both theparole.

imprison-totions, yearsto seven and one-half fifteenhe was sentenced
other, thement, first-degreeas well as with murderconcurrent with each

This followed.appealsentence.
inthat the trial court erred itsarguesdefendantappeal,On the

that the victimperceptionto the his mistakenjury regardinginstruction
that court erred in his motiondenyinga He contends the trialgun.had also

or curative after a relative ofa mistrial for more detailed instructionsfor
thatarguesan in the He further thethe victim had outburst courtroom.

in that he had the door to rebuttal evidenceruling openedcourt erred
when defendant that the victimby concerningthe State the learnedoffered

rights,that in of hisFinally, jeopardyhe asserts violation doublehad died.
in burglaryhim for murder the course oferroneouslythe court sentenced

inthe address turn.underlying burglary. argumentsas well as for We these

JuryI. Instructions

rightsthat violated processThe defendant the trial court his dueargues
it jurythe State Federal Constitutions when instructed the thatunder and

couldgundefendant’s claimed that the victim had a notmisperceptionthe
self-defense, juryto thatused as evidence of and failed instruct the thebe

could be relevant to the defendant’smisperceptiondefendant’s claimed
disagree.mental state defense. We

that, spunThe defendant at trial when the victim around andtestified
hands, gun.that the had amistakenly thoughtraised his he victim In

the to that his and alcohol inducedclosing, argued jury drugdefendant the
and him tointoxication to his caused actmisperceptioncontributed
He thatrecklessly, purposely knowingly. arguedrather than or also his

that,fear,that the a to and and outpossessed gun panicbelief victim led of
recklesslyfor “self fired.preservation,”a concern he

defendant to the courtFollowing closing arguments, objectedthe
coujdthe that it not the defendant’sinstructing jury consider

inhad as evidence of self-defensemisperception gunthat the victim a the
thatjuryof an instruction to the it could consider hisexplainingabsence

at crime.with to his mens rea the time of themisperception respect
therequest juryThe trial court denied the defendant’s and instructed

testimony thoughtit to that he the“acceptthat were defendant’s[the
it thatyouwas a not consider as evidence theholding gun,] mayvictim

trial court thatexplainedacted in self defense.” The thisDefendant
was to avoid the thenecessary confusing juryinstruction because defen-

self-preservationthat had acted out of a concern forargumentdant’s he



to defense.” It tovery arguing“came close self declined add the defendant’s
“I’m telling jurythe how it usesuggested language, stating: may thenot

telling jury mayevidence. I’m not the how it use the evidence.”
the defendant not thatappeal, disputeOn does self-defense was not a

case,in this challengevalid defense nor does he the of thepropriety
Rather,given by arguesinstruction the trial court. he that instructionthe

juryfailed to inform the that his testimony regarding misperceptionhis
result,that victim had a be his mentalgunthe could relevant to state. As a

he that the unfairly prejudicedcontends instruction his because itdefense
the of“made clear forbidden use the of a‘perception gun’ evidence

(self-defense) (mental defense).”without its useclarifying permissible state

We first address the defendant’s claim under the State Constitution
Ball,federal torely uponand law aid our 124only analysis. State v. N.H.

(1983).226, instructions,reviewing231-33 “When jury we evaluate allega­
bytions of error the ininterpreting disputed instructions their entirety, as

them,a jurorreasonable would have and inunderstood of alllight the
Hernandez, (2009).in 394,evidence the case.” State v. N.H.159 400 ‘We

jurydetermine whether the instructions adequately accuratelyand explain
each of the ifelement offense and reverse theonly instructions did not
fairly the issues ofcover law in the case.” “Whether a particular juryId.
instruction necessary, scope wording instructions,is and the and ofjury are
within the discretion the trialsound of court.” Id. “To show that the trial

sustainable,court’s is notdecision the defendant must demonstrate that the
court’s ruling clearlywas untenable or unreasonable to prejudicethe of his

Lambert, (2001) omitted).295,case.” v.State 147 N.H. 296 (quotation
ofUpon review the instructions in entirety,their we find no error. A

jurorreasonable would have understood jurythat the could consider the
misperceptiondefendant’s for all purposes except Notably,self-defense.

immediately after the defendant hetestified that believed that the victim
that,had a trialgun, the court instructed the jury while it not usecould the

testimony self-defense,defendant’s as evidence that the defendant acted in
witness,with ifany you“[a]s testimony,believe this witness’ you may give

it you Furthermore,such asweight proper.”think in jurythe final
instructions, the trial court therepeatedly juryinstructed to consider all of

(1)the trial youevidence. The court explained: have and“[w]hen considered
weighed all of the youevidence must make of the following findingsone

(2)with to eachrespect charged”; “[y]oucrime should carefully scrutinize
(3)all testimony given”;the “[y]ouand will consider all of factsthe and

incircumstances evidence to determine which of the are worthywitnesses
added.) Further,of (Emphasesbelief.” court jurythe trial instructed the

that the had the toobligation proveState each element of of theeach
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Thus, jury-thecrimes, rea. in view ofincluding the relevant menscharged
jurora would have understoodentirety,in reasonableinstructions their

determiningall of the evidence when thehe or she had to considerthat
mind, testimony that he shotincluding the defendant’sdefendant’s state of

a gun.that the victim hadvictim because he believedthe
Moreover, properlydoes that the trial courtdisputethe notdefendant

murder,first-degree second-degreethe on the elements ofjuryinstructed
andmurder, manslaughter, providedcrime ofand the lesser-included

“purposely,” “knowingly,”the mens rea of andaccurate definitions of
object to on“recklessly.” Because the State did not the instruction the

manslaughter, need notincluded of reckless we decidelesser offense
of was to himthe version the events sufficient entitlewhether defendant’s

thatjuryinstruction. If the had believed themanslaughterto a reckless
beyonddid a doubt that the defendantprovenot reasonableprosecution

himknowingly, jury could have convicted ofpurposelyacted or the
manslaughter.orsecond-degree murder

have to a instructionright particular juryA defendant does not the
evidence a factual than thatsimply presents“when he of different scenario

(2013)Noucas, 146,by State v. 165 N.H. 155-56presented the State.” Cf.
omitted) that trial court did not err in to instruct(quotation (finding failing

juryin model on and defensejury accordance with instructions self-defense
merely presentedwhen evidence of a different factualof another defendant

State). Here, thatthan the defendant admitted healthoughscenario the
victim, that,testimonykilled tojuryshot and the he asked the believe his

that a gun,of his the victim had he had actedmisperceptionbecause
circumstances,orrecklessly, purposely knowingly.rather than Under these

in jurytrial court not err to instruct the thatdeclining specificallythe did
consider as of his mensmisperceptionit could the defendant’s evidence rea

(2012)430, 437of Furgal, (juryat the time the crime. See State v. 164N.H.
jurydid to inform it could considerexpresslyinstruction not need

defendant); Shannon,in a manner favorable to State v.particular evidence
(1984)653, (finding trial court did in declining125 N.H. 662-63 that not err

case).support theorythat would defendant’s of thegiveto instruction
(2001),v. in supportThe defendant Francoeur 146 N.H. 525Piper,cites

correct, itjury maya isargument legallyof his that while instruction be
Francoeur,if it In held thatjury.misleads or confuses the we theimproper

—jury in a that “amalpracticetrial court’s instruction medical suit mere
in in the exercise of is notjudgment, proper judgment,error made

— ofalthough an accurate statement theprofessional negligence” perhaps
law, juryof or the about thereasonably capable confusing misleadingwas

Francoeur,of 146 N.H. atprofessional practice.reasonable standard
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Here, however, likelythe instruction was not to528-31. mislead or confuse
the The trial court notjury. prohibit jurydid the from theconsidering

claimed misperception assessingdefendant’s when his of thestate mind at
merelyof crime. It prohibited jurytime the the from hisconsidering

misperception Thus,claimed as evidence of self-defense. Fmncoeur is
inapposite.

we conclude that theAccordingly, jury instructions, inconsidered
their not fromentirety, prevent jurydid the considering the defendant’s
claimed formisperception purposes establishingof his ofstate mind at the

Therefore,time of the crime. the trial court’s giverefusal to the requested
not aninstruction was unsustainable exercise of discretion and notdid

unfairly the inprejudice defendant violation of his right process.to due
theAs Federal Constitution offers the no greater protectiondefendant

circumstances,than the State Constitution under these see v.United States
658, (1975);421Park, Littlefield, 331,U.S. 674-75 State v. 152 N.H. 342

(2005),we thereach same result under the Federal Constitution as dowe
under the State Constitution.

II. Motion Mistrialfor

next arguesThe defendant that trialthe court erred itwhen denied his
forrequest a mistrial and failed to give a more expansive curative

followinginstruction an emotional outburst in the courtroom. aWhile
witness was a oftestifying, relative the victim uttered: “This is

b******t,Thisb******t.... is going get you.”mother f****r. I’m to The
incident lasted tenapproximately Notably,seconds. the judgetrial did not
hear the courtroom,statements. The relative was removed from the theand
trial court jury.excused the

thereafter,Immediately the court informed counsel that it tointended
instruct the tojury “disregard what happened not ofpart[because] [i]t’s
the inevidence the case.” The defendant moved for a mistrial. The court

motion,the explaining,denied “I don’t think... anythere’s reason to think
jurythe won’t decide the case solelybased on the evidence and the law.”

The defendant then requested that the trial court expand upon its
proposed by of, know,instruction toincluding “words the effect you this is
the why goreason we thethrough extensive of anprocess picking impartial

that, know,.'.jury you. so passions are not arisen that influence the
decision-making process.” Although the trial court denied the defendant’s

itrequest, question juroroffered to each as to whether orhe she could
disregard the outburst. The defendant declined the court’s offer. Accord-

upon courtroom,toingly, jury’sthe return the trial judgethe theinstructed
jurors outburst,to disregard the explaining:
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youthe that receivecase based on evidenceYouhave to decide this
ofyouthat at the end the case.givetrial the law I’llduring the and

influence ityour keepfactors verdict. Soany otherYou can’t let
any yourrole inplaymind. shouldn’tyourout of [The outburst]

process.decision-making

if commentonly the evidence orremedyis the proper“Mistrial
that itmerely prejudicialbut also soimproper,of was notcomplained

by jurycannot cured instruc­irreparable injustice that beconstitutes an
(2010) omitted).11, (quotationN.H. 15 “WhenNeeper,tions.” v. 160State

mistrial,a for we thatruling recognizeon motionreviewing a trial court’s
nature ofgauge prejudicialin the to the thepositionthe trial court is best

to decide whether a mistrial isconduct at and has broad discretionissue
(2005).691,Ainsworth,v. N.H. 698 ‘We will notState 151appropriate.”

a mistrial or remedialtrial court’s decision on whether otheroverturn the
of Id.necessaryaction is absent an unsustainable exercise discretion.”

essence, as the trialappeal, argues arguedthe defendant in he beforeOn
acourt, that court when it the motion for mistrial becausethe erred denied

family expressing animositya of victim towardimage“the of member the
juryabyhim could not be erased instruction.”

(2011), In Guay,find v. 162 N.H. to be instructive.Guay,We State 375
thattestifying,the the victim shouted the defendantwhile defendant was

thea liar. 162N.H. at 378.The defendant court’s denialGuay, appealedwas
mistrial, juryrequest exposedof his for a that the outburst the toarguing

— of defendant’s character.opinioninadmissible evidence the victim’s the
that,concludingtrial theupheld ruling, given conflictingId. We the court’s

defendant, hardlythe “it could have been atestimony of the victim and
not the tojuryto the that the victim did believe defendant besurprise

Moreover, jury’sare within thetestifying truthfully. credibility issues
reasonablyit could have concluded that the defendant liedprovince, and

hisduring testimony.” Id. at 379.

asHere, prejudicialthat the outburst was not so towe conclude
113,Ploof,v. 165irreparable injustice.constitute an See State N.H. 119

(2013). did comment the character or truthfulness ofThe relative not on the
—defendant, he sole contested issue at trial thenor did address the

he the victim. The court never told thedefendant’s mental state when shot
Moreover, Guay,that a relative the victim. as in itjury the was ofspeaker

wasjury angrynot a to that someone with thesurprisecould have been the
he shot the victim.in of the defendant’s admission thatlightdefendant

bywith in otheranalyses adoptedconclusion is consistent the courtsOur
Peoplecircumstances. v.jurisdictions that have confronted similar See

(Cal. 2006)Chatman, 534, that is not(concluding “prejudiceP.3d 553133
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outbursts the motherpresumed” bywhen victim’s were unrelated to
“provided juryor innocence and the with noguilt significantdefendant’s

alreadyinformation it did not know or not surmise.might readily Even
inobserving person, any juror[victim’smother]without reasonable would

familyknow that the crime had the anguish.” (quotationcaused victim’s
(Tex.omitted)); State, 574, 2009)v.Gamboa 296 S.W.3d 580 Crim. App.

“[n]othing [familythat in the record that(concluding suggests the member
aof outburst was of such nature that the notjury ignorevictim’s] could it

verdict”).infairlyand examine the evidence aarriving at

Moreover, the trial court’s curative instruction directed the jury to
disregard the outburst. The trial court tojuryinstructed the decide the

solely “anycase on the evidence and not factors.” Guay,other See 162N.H.
mistrial,379 trial(upholdingat court’s denial of in part, because court

ignore victim’sjury duringinstructed to outburst defendant’s testimony).
presume jurythat the followed v. Russo,We these instructions. State 164

(2013).585,N.H. 591

The defendant further contends that trial court inthe erred failing to
include a more detailed instruction the fact that“addressing passion cannot
enter into the decision-making process.” disagree.We “The defendant is not
entitled to have the court exactuse the words of requested instructions.”

(2006).Crie, 403,v. N.H. Here,State 154 406 although the instruction did
not include specific language telling the that it notjury could decide this
case based on itpassion, clearly directed the tojury disregard the outburst

its decision-making was,in process. substance,This instruction in the
curative that requested.instruction the defendant had

To the arguesextent that the defendant the trialthat court’s denial of his
request for a rightmistrial violated his to processdue and a fair trial under

Constitutions,the State and Federal he has not adequately developed this
review,argument for our so we decline to it. v.Euliano,address See State
(2011).601,N.H.161 608

Accordingly, we conclude that the trial sustainablycourt exercised its
when, outburst,discretion after the it denied the requestdefendant’s for a

mistrial and for a more detailed instruction.

III. Rebuttal Witness

The next thatdefendant contends the trial it permittedcourt erred when
athe State to call rebuttal impeachwitness to the defendant’s testimony.

that,The defendant althoughtestified hadhe watched televised news
Massachusetts,ofreports shootingthe before he fled to didhe not learn

that the victim had daysdied until later he saw a subsequentwhen news
rested,report. soughtAfter the defense the State to arecall witness to
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he that the victimtestimony as to when learnedthe defendant’simpeach
testimonythat the was inadmis-objected, arguingdied. The defendanthad

403, 608, Theand 613. trialRules of EvidenceHampshireunder Newsible
objection.overruled thecourt

rulingin thatthe trial court erredarguesthe thatappeal,On defendant
testimony.toopenedhad the door the rebuttaltestimonydefendant’sthe

he did not createtestimonythat was inadmissible becausecontends theHe
directlynor did rebuttal witnessmisleading impression, the State’sa

testimonythat the wastestimony.his The State counterscontradict
it,admissible, admittingif the in the error wasand that even court erred

beyondharmless a reasonable doubt.

trial court admitted theproperlyneed not determine whether theWe
error,because, thatassumingeven we conclude thetestimonyrebuttal

a doubt. The bears the burdenbeyondwas harmless reasonable Stateerror
harmless, beyondby proof,that is a aof an error burden'satisfiedproving

doubt, did not affect theerroneouslythat the admitted evidencereasonable
(2010).Prudent, 320, 323161 In decidingState v. N.H. whetherverdict. See

burden,has met we consider the of the alternativestrengththe State its
145,Vandebogart,trial. See v. 139 N.H. 158presented at Stateevidence

(1994). evidence,also the of theWe consider character inadmissible
inconsequentialwhether evidence cumulative or inincluding the was

to the of the State’s evidence. See id.strengthrelation
Here, of the guiltthe State’s alternative evidence defendant’s was

recordingsa ofoverwhelming. showingThe evidence included: series video
street, as testimonydefendant the victim down the well as thechasingthe

the victim to four timeseyewitnessof an that the defendant shot three after
witness,victim had raised his hands. The who did not know either thethe

defendant, the victim not aholdingvictim or the testified that was
else,gun, anythinga or he was shot.cellphone, when

thatguilt testimonyof also included theThe alternative evidence
angryacted The defendant admitted that he was withknowingly.defendant

tothreatening message prior shooting.Hann and texted a the Severalher
the tocompanions groupof the defendant’s testified that intended assault

themselves,that of the armedThey groupHann. also testified members
ready fight.and were to

Moreover, that thegiventhe was cumulative Statechallenged testimony
the in its case. Asubstantiallyintroduced same evidence direct witnesshad

individuals, defendant,theincludinghad testified that severalpreviously
andshootingon the after the that thewatching morningwere the news

Garcia,v.reportednews the victim’s death. See Statetelevision broadcast
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(2011)423, disputed162 N.H. 434-35 (finding evidence cumulative because
evidence).to ofrepeatedly challengeddefendant testified substance the

Further, the challenged testimonyrebuttal inconsequential.was The
had previouslydefendant admitted that he had watched the onnews the

morning shooting, juryafter the so the had a ofindependentbasis the
testimony reasonablyrebuttal from which it could have inferred that the

defendant knew that the victim had died. The testimonyrebuttal was not
lengthy: it lasted for fewer than three minutes. The State utilized the

testimony credibilityrebuttal to attack the defendant’s aduring only short
Moreover,portion closing argument.of its other evidence undermined the

hecredibility:defendant’s admitted that he had lied to the police about
Barnes,where he at the of the shooting. 715,was time See State v. 150N.H.

(2004) (impeachment718 of withdefendant torespect three inconsistent
was inconsequentialstatements rendered when State introduced evidence

convictions).of priordefendant’s numerous theAlthough defendant argues
timing testimonythat the of the rebuttal rendered it especially prejudicial,

we are persuaded.not

evidence,In of thelight State’s alternative the cumulative nature of
challenged evidence,the it,and the inlimited manner which the usedState
conclude, doubt,we beyond a reasonable that the rebuttal did nottestimony

jury’s that, error,affect the verdict. We holdtherefore even if there was the
ofadmission the waschallenged testimony harmless.

TV.Double Jeopardy

concedes,The defendant also argues, and the State that the
imposition of forsentences both infirst-degree murder ofthe course
burglary and burglary violated the Double Jeopardy Clauses of the New
Hampshire I,and the United States Constitutions. N.H.See Const. art.pt.
16; V,U.S. Const. amends. arguesXIV. He that because the crime of
burglary does not contain an element which is not also contained in the first
degree murder he incharge, was placed jeopardydouble hewhen was

for bothsentenced the greaterlesser-included offense and the offense. We
Thus,agree. we thevacate sentence for the burglary conviction.

part;in vacated part.inAffirmed

DALIANIS, C.J., HICKS, JJ.,LYNN,and andCONBOY concurred.


