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warrantless searchclaim that thethe defendant’sfinally addressWe
to the FederalFourth Amendmentthedrawer violatedthe deskof

no greateroffers the defendantThe Federal ConstitutionConstitution.
circumstances. Seeunder theseConstitutionthan does the Stateprotection

a adminis­that in order for warrantless(statingat 702482 U.S.Burger,
within theto be reasonablepremisesa commercialofinspectiontrative

Amendment, test must befollowing three-parttheof the Fourthmeaning
(2)interest; the(1) governmentmust a substantialthere besatisfied:

further thenecessary regulatorytomust beinspectionwarrantless
(3) constitutionallyaprovidemustscheme; programinspectionand the

warrant). criteria of the test areBecause all threefor asubstituteadequate
as we dounder the Federal Constitutionsatisfied, the same resultwe reach

the State Constitution.under

Affirmed.

CONBOY, BASSETT, JJ.,HICKS, and concurred.DAL1ANIS, C.J., and

Cheshire
No. 2012-632

HampshireThe of NewState

v.

CarpentinoKurt

19,Argued: September 2013
14,JanuaryOpinion 2014Issued:



10



11

(Nicholas Cort, assistantattorney general attorneyA Delaney,Michael
orally),and for the State.general, on the brief

Desmeules, Ostler, Norwich,of H.(GeorgeOlmstead & Vermont Ostler
brief, fororally),and A. Dali on the and Mr. Ostler theChristopher

defendant.

defendant,LYNN, Kurt anCarpentino, appealsJ. The order of the
J.)(Arnold, denyingCourt his motion to amend one of hisSuperior

sentences, 2003,inoriginally imposed uponbased an amendment to RSA
2002)(amended 2003,2005,2008,2010)632-A:4 that took effect after(Supp.

the offense but before his conviction became final. We affirm.

I

2003,Inpertinent undisputed appeal.The facts are on the defendant was
of, amongfound other felonious sexualguilty charges, aggravated assault

(AFSA), inyears prison.for which he was sentenced to serve SVzto 20 The
an thatupon chargedconviction was based indictment the defendant with

632-A:2,III, personAFSA under RSA which that is ofprovides guilty“[a]
felonious sexual assault when in aaggravated person engages patternsuch

of sexual assault another not the actor’sagainst person, legal spouse, who
(1996).632-A:2,less than 16 of IIIyears age.”is RSA “Pattern of sexual

byassault” is defined statute as more than one act under“committing RSA
632-A:2 AFSA or RSA 632-A:3 felonious sexual[the statute] assault[the
(FSA) statute], both,or a 2upon periodthe same victim over of months or

(1996).632-A:l,and a of I-cperiod years.” personmore within 5 RSA A
may twenty yearsconvicted of AFSA be sentenced to a maximum of and a

minimum of not more than one half of the maximum sentence. RSA
1(b) (2007).632-A:10-a, alleged patternThe indictment a of assault occur-

1,2001, 27,2001,ring January consistingbetween and ofDecember “sexual
another,penetration, against . . . who was then and there more than 13

old, 632~A:3,years yearsbut less than 16 and not his legal spouse.” See RSA
(1996) (amended 2008).2006,II this of timeDuring period the defendant

was seventeen or and the victimeighteen years old was fourteen or fifteen
old. The thanyears age years.difference between the two was less three

2003, 632-A:4,In legislature repealedthe and reenacted RSA which
(2003Amendment).2003,defines misdemeanor sexual assault. Laws 316:7

1(b),theAmong things, subparagraphother reenacted statute added



12

in with a other“engaging] penetration person,act of sexualmaking the
or and under 16years agewho is 13 of olderlegal spouse,than the actor’s

actor and the otherof where the difference between theyears age age
less,” A Id. A convicted ofyears personis 3 or a class misdemeanor.person

may yearA be sentenced to a maximum term of onea class misdemeanor
11(c) (2007).651:2, onin The 2003 Amendment took effectprison. RSA

316:10,1, 2003, I. the addition of RSAJanuary Although2004. Laws
was intended to remove the conduct described thereinapparently632-A-.4

632-A:3, legislaturefrom the of RSA the did not amend the latterpurview
632-A:3,2006, II toscope applystatute until when it narrowed the of RSA

personactor and the other isonly age“where the difference between the
2006,or Laws 162:1.years3 more.”

5, 2004,final courtMayThe defendant’s convictionbecame on when this
30, 2012,it a tobyaffirmed order. On March he filed motion amend

sentence, in urgedwhich he that his convictionbe treated as a misdemeanor
fact thatuponbased the the 2003 Amendment took effect before his

motion,final.1 trial court the this appealconviction was The denied and
followed.

II

arguesThe defendant that his sentence should be reduced because he is
applicationentitled to the retroactive of the 2003 Amendment to RSA

that,632-A:4. He asserts tolegislaturebecause the intended reduce the
penalty penetration byfor sexual between the offense ateenagers making

misdemeanor, new,Aclass his sentence should be amended to reflect the
punishment.lesser More that notspecifically, argueshe he should be

because, contends,to arequired patternserve sentence for AFSA he the
statute,2003Amendment removed his conduct from the ambit of the FSA

ofputative predicatethe violations which constituted the acts for the
pattern charge. disagree.We

statute,upon savingsResolution of this issue turns whether our RSA
(2012), precludes application21:38 the retroactive of an ameliorative

to a criminal thatsentencing yetamendment conviction has not become
(2012)final when the amendment takes effect. 21:38 states: suitRSA “No

act,prosecution, pending repeal any anyor at the time of the of for offense
or arecovery penaltycommitted for the of or forfeiture incurred under the

1 motion,The defendant filed an earlier motion to amend sentence in 2010. In that he asserted
that he was to the benefit of ZOOSamendments to the sexual assault statutes. Theentitled

by appeal ruling, arguedmotion was denied the trial court. On of that he that he was entitled
decreasingpurposesto the retroactive benefit of the ZOOSAmendment for the of his sentence.

11, 2012,ruling January declining argumenttrial on to hisWe affirmed the court’s address
regarding present it trial court.the 2003 Amendment because he had failed to to the
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act repealed, by repeal.”so shall be affected such We review matters
statutory 597,novo.involving interpretation Hayden,de State v. 158 N.H.

(2009).To a meaning,599 determine statute’s we first examine language,its
the plain ordinary meaningand ascribe and to the words used. Chatman v.

(2012).362, (2011);Brady, 162 N.H. 365 see 21:2RSA We interpret
legislative intent from the statute as written and will neither consider what

legislaturethe have said normight languageadd that the legislature did
Chatman,not see fit to include. 162 N.H. at 365. a ininterpretWe statute

Id.;the context of the overall statutory scheme and not in isolation. see RSA
(2012). goal21:1 Our is to inapply lightstatutes of the legislature’s intent

in enacting them and the policy sought to be byadvanced the entire
Chatman,scheme.statutory Further,162 N.H. at 365. we construe

ofprovisions the Criminal Code toaccording importthe fair of their terms
(2007).justice.to promoteand RSA 625:3 We are the final arbiters of the

inlegislative expressedintent as the ofwords the statute considered as a
Chatman,whole. 162 N.H. at 365.

rule,a general newlyAs a amended criminal appliesstatute to
enactment,offenses committed after its but the prior statute remains

applicable to all offenses priorcommitted to the amendment’s effective
(1980).251,date. v. Sampson,State 120 N.H. 254 The Ex Post Facto

Clauses of the United States and New Hampshire prohibitConstitutions
prosecutionboth for conduct that did not anconstitute offense at the time

it occurred and ofimposition punishment greater than that byauthorized
inthe law effect at a I,the time crime was committed. See U.S. Const. art.

9, 3; 10, 1;§ I, 23;§cl. cl. States,N.H. Const. art.pt. Holiday v. United 683
(D.C. 1996).61, hand,A.2d 66 “On the other if the repealing legislation

enacted more sentencinglenient options, postthe ex did notelause[s]facto
prohibit courts from continuing prosecutionthe and applying a new
ameliorative sentencing scheme to pending 66;cases.” Holiday, 683A.2d at

(Cal.see v. 1945)Sekt Justice’s Court 17,San 159 21Tp., P.2dof Rafael
(retroactive application of mitigating statutes “is not complicated by the
prohibition against laws,ex post facto since it is well settled that beneficial
legislation is not within the prohibition of the provision”).constitutional

However, although there is no constitutional prohibition against the
retroactive application legislationof that reduces the punishment for a

crime,previously committed the common law theory of abatement by
repeal remained as an obstacle to achieving this result. theoryThe holds
that repeal“the of a criminal statute all prosecutionsabate[s] which had not
reached final indisposition highestthe court authorized to review them.”

States,Bradley 605, (1973);v. Oliver,United 410 U.S. 607 see People v. 134
(N.Y.1956) (“At197, law,N.E.2d 200-01 common it was generally held that
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furtherany prosecutionof a statute barredpenalthe or amendmentrepeal
repeal,committed before the and abatedthat statute for violationsunder

(citationsjudgment.”not reached finalall which hadpending prosecutions
21;omitted)); Sekt, A.2d at 66-67.UnderHoliday,159 P.2d at 683see also

rule, theory applied even to situationsthe common law the abatement
penalties.and re-enacted with reduced Seerepealedwhere a statute was

607-08; Comment, Today’s Yesterday’sat Law andBradley, 410 U.S.
Ameliorative 121Application Legislation,Retroactive CriminalCrime: of

cases).(1972)120, (citingPA.L. Rev. 125-26U.

In a clause in the thatspecific savings legislationthe absence of
antheory potentialthe the of abatement carries obviousrepeal,effectuates

that theinjustice: prospectfor the crimes committed before effective date
(asentirely evenstatutory go unpunished thoughof a amendment would

of theby legislation applicable prospectively)evidenced the terms the new
obviously removinghad no intention of the conduct atlegislature quite

criminal In to this common lawresponseissue from the ambit of the law.
doctrine, many that aHampshire generalNew was one of states enacted

theorythe common law of abatement.savings abrogatingstatute See RSA
21:38; 66-67;Comment, Law,A.2d at atHoliday, Today’s supra683 127-28

“ or future of crimesSavings pending prosecutions& n.51. clauses ‘save[]’
a fromrepealed beingcommitted under or amended statute abated.” State

(N.D.468, 1986); Schultz,Cummings, Peoplev. 386 N.W.2d 470 see also v.
(Mich.505, 1990); Oliver,460 510 134 N.E.2d at 201. UnderN.W.2d RSA

21:38, act,anysuit or at the time of the ofprosecution, pending repeal“[n]o
any recovery penaltyfor offense committed or for the of a or forfeiture

incurred the act so shall be affected suchrepealed, by repeal.”2under Of
course, asavings only generalthe statute is intended as rule of construc­
tion, waywhich must if the hasgive legislature unambiguously expressed

contrary statutory positionan intent to the “default” it establishes. See
(2012)RSA 21:1 that rules of construction established under(providing

observed,21chapterRSA “shall be unless such construction would be
legislatureinconsistent with the manifest intent of the or to therepugnant

consideration]”).ofcontext the under[statute
statute, therefore,Before the weaddressing savingsfurther consider

any legislativewhether there is indication that it intended the 2003
that,apply retroactively. disputeAmendment to We find none. There is no

Amendment,it notlegislature specificallywhen enacted the 2003 the did

2 21:38,“repeal,” generallyThe term as it is used in has been construed to include bothRSA
(“TheSchultz,repeals ‘repeal’at 510 n.12 term alsoand amendments. See 460 N.W.2d includes

modification.”). arguenot to thethe reenactment of the same statute with The defendant does
contrary.
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Inretrospectively.it was to or ofapply prospectively supportstate whether
inferred,that an intent to it should beargument apply retrospectivelyhis

first out that the 2003 Amendment followed at leastpointsthe defendant
the to enact a similar amendment to theattempt by legislatureone earlier

The same that enacted thelegislaturesexual assault statutes. 2003
278,also House Bill which would have effectuated apassedAmendment

632-A:4,to that the difference thechange except agesimilar RSA between
victim yearsand could have been to four instead of three.perpetrator up

Governor,by objected largerThat bill was vetoed the who to the age gap.
(Governor’s(2003) 278). 2006,messageN.H.H.R. 987 veto on HB InJOUR.

bycorrected an created the 2003legislature apparent ambiguitythe
632-A:3,byAmendment the of RSA II tonarrowing scope apply only

yearsthe difference between the actor and the other isage person“where 3
2006, Then, 2008,in legislatureor more.” Laws 162:1.3 the amended RSA

632-A:3, :4,1(c),II and the in both statutes to fourincreasing age gap years.
2008, 334:9, :14. ofAlthough sequence undoubtedlyLaws this enactments

legislature’s punishmentevidences the intent to reduce the for certain
teenagers, nothingsexual conduct between contained therein demonstrates

21:1,a “manifest of legislature,”intent the RSA that the reduced punish-
ment should to whoapply chargedthose were with such conduct toprior

Thus,the effective date of the 2003 Amendment. we do not find this other
inlegislation helpful resolving questionthe of the retroactive ofapplication

the 2003 Amendment.
A more indicator ofsignificant legislative regardingintent retroactive

application of the 2003Amendment frommay gleanedbe its effective date.
2003, 316, 2003,chapterLaws which was enacted in ofJuly called for six its

sixty daysnine substantive sections to take effect after passage. The other
sections,three including enactingsubstantive the one the 2003 Amend-

ment, 1, 2003,Januarywere made effective on 2004. Laws 316:10. findWe
it legislativedifficult to infer intent that an applyamendment should
retrospectively when the set an date for thatlegislature effective amend-

Banks, 350,nearlyment six months into the future. See State v. 108 N.H.
(1967) (finding legislature352 intended new statute toburglary apply

it anprospectively sixty days passage),where set effective date after cf.
(2012)States, 2321,v.Dorsey United 132 S. Ct. 2332-33 that more(finding

2010,lenient penalties by Sentencingenacted federal Fair Act of Pub. L.
111-220, 2372,No. 124 Stat. to offendersapplied pre-Act sentenced after

3 legislation sought ambiguity resultingThat the 2006 to correct an from the fact that the 2003
statute, 632-A:3,change may supportAmendment did not the terms of the FSA RSA the

legislation apply retroactively byinference that the 2006 was to tointended offenses covered
not, however, provide any guidancethe 2003 Amendment. It does on the issue of whether the

applies prospectively retrospectively.2003 Amendment itself or
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because, Authority”Act togave “Emergencyin thepart,the Act took effect
sentencingto amendments topromulgatecommissionsentencingthe

days passageand not later than 90 afterpracticable”“as soon asguidelines
omitted)).(quotations

anynor of the related enactmentsneither the 2003 AmendmentSince
intentexpression legislative regard-contain a definitive ofdiscussed above

Amendment,of the 2003 the default ruleapplicationretroactiveing
in our statute has beenAlthough savingsembodied RSA 21:38 controls.

1842,inour since at least the of our Revised Statutespart publicationof law
(1842), had construe the statute insee 1:27 we have never occasion toRS

Indeed, inhere. at least one case where the statutepresentedthe context
to have we reached a decision without evenappear implicated,would been

Gobin, 220, (1950),Init. State v. 96 N.H. 223 which dealtmentioning
in finalquestion appeal,with an unrelated on we held theprimarily

reducing punishmentof the that an amendment the foropinionsentence
governedthe defendant’s crime that took effect after its commission

21:38,sentencing opinionin that case. The did not discuss or reference RSA
(1859).Arlin,supported holding by citingbut its State v. 39 N.H. 179 See

Gobin, Arlin, however, present any96 N.H. at 223. also did not issue
Instead, ininvolving general savingsthe statute. the issue that case was

defendant, yet changewhether a who had not been indicted at the time a
in robbery,the law reduced the for was entitled to thepunishment

in atprocedural protections established under the statute force the time of
Arlin, at legislation effectingthe offense. 39 N.H. 180.The the amendment

contained a that stated it did not toprovision apply pending prosecutions.
that,Id. held because the defendant had not been indicted when theWe

effect,took notprosecution pendingnew statute his was and therefore the
4applicableamended statute was to his offense. Id

Banks,In v. the defendant relied 21:38 in thatupon arguingState RSA
burglary priorthe enactment of a new statute to his offensesubsequent but

statute,to arraignment operated repealhis and indictment as a of the old
Banks, rejectedthus his at 351. thepreventing prosecution. 108 N.H. We

argument, reasoning by makingthat the of the old statute and therepeal
date, legislatureenactment of the new one effective on the same the had

that toclearly applyindicated its intention the old statute offenses
took at Thatcommitted before the new one effect. Id. 352. the new statute

penalties supportincreased the for further for ourburglary provided

4 appears argueopinion,that in in that heFrom all the the defendant Arlin did not was
theory,escape liability completely uponentitled to the criminal abatement and the Statebased

subject punishment pre-existingthe statute.did not contend that the defendant was to under
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conclusion, it unlikely legislatureas it made that the intended to “effect a
alllegislative pardon burglary priorfor crimes of to the effectivecommitted

date of new Id.[the statute].”
Breest, 734, (1976),In v. 116 N.H. 737 the defendant was convictedState

offense,of first murder. At the time of the the for firstdegree punishment
Breest,murder was life with no fordegree imprisonment provision parole.

116 N.H. at 754. Before the made twosentencing, legislature amendments
providedto the Criminal Code: the first that a aprisoner serving life

sentence would be for aftereligible parole serving eighteen years; the
second created an from the firstexception prisonersamendment for

nature,convicted of first of adegree psycho-sexualmurder instead making
them foreligible parole serving forty years.after Id. at 753.Although we
held that the defendant could be sentenced under the amended instatute
effect at time of sentencing, onlythe the issue we addressed in reaching
this decision was the defendant’s claim that the amended statute imposed
a harsher than inpenalty the statute force before the second amendment
to the Id. at rejected argument,Code. 754-55. We this thatholding by

notestablishing parole eligibility available to the defendant at the time of
crime,the commission of the the mitigated punishmentamendment the for

murder, applicationand therefore of the amended statute was not consti-
tutionally prohibited. Id. Because the apparently acquiescedState in the

statute,defendant sentencedbeing under the amended we had no occasion
in Breest to discuss or applicabilityconsider the of RSA 21:38. Id.

Finally, in Sampson, we addressed the defendant should receivewhether
the benefit of a post-offense amendment of the theft statute that raised the
threshold value of stolen goods necessary to make the offense a felony.
Sampson, 120 N.H. at 253-54. The defendant thaturged because the
amendment took effect before he was indicted and had the effect of
reducing misdemeanors,his crimes to the charges should be dismissed
because the indictments were not withinbrought one-yearthe statute of

I(c)applicable 625:8,limitations to misdemeanor-level offenses. See RSA
(1996);Sampson, 120 atN.H. 253-54.We specifically rejected the defen­

argumentdant’s that he was entitled to the benefit of legislature’sthe
post-offense reclassification of his crimes to misdemeanors. 120Sampson,
N.H. at 254.Although thatrecognizing purposethe of the amendment was
to alter the seriousness of to accountpunishments for the decreased value

time,of dollarthe over we discerned from this no indication that the
legislature intended apply retroactively.the statute to Id. Citing RSA
21:38, ifwe noted that the defendant’s position adopted,were he would
receive not amerely reduction in potential punishments, but rather a
complete avoidance of prosecution, a result the notlegislature surely did
intend. Id. at 254-55. Consequently, because the defendant’s offenses



18

allegedlyhe stole wasgoodsa theft of of the valueoccurred at time when
thesubject prosecutionthat he was to underfelony,as a we heldclassified

Id. at 255.statute.pre-amendment
are onsplitthat have statutesjurisdictions general savingsalsoOther

retroactive effect topermit givingof whether their statutesquestionthe
committed before thethat reduce the for crimespenaltyamendments

savingsterms of statutesAlthough generaltake effect. theamendments
approach-one of twovary, construing generally adoptcourts such statutes

view, general savingsheld thatmanyone state courts havees. Under
of sen-preclude application penalty-reducingstatutes do not retroactive

at case lawHoliday, (surveyingamendments. 683 A.2d 67-70tencing See
among imputesthese courtsjurisdictions). prevailing reasoningacross The

sentencingthat all ameliorative amendmentsgeneral legislativea intent
constitutionallyin couldretrospectively any theyare to case to whichapply

(Cal. 1966) (“WhenSee, Estrada, 948,In re 408 P.2d 951 theapply. e.g.,
itpunishmentamends a statute so as to lessen the hasLegislature

that former was too severe andobviously expressly penaltydetermined its
it an thatlighter punishment proper...”that a is so is “inevitable inference

applyintended that the new statute .. . shouldLegislaturethe must have
it v.every constitutionally apply.”);to case to which could Lewandowski

(Ind. 1979)State, 706, (approving389 N.E.2d 707 view that “the enactment
was, itself,amendment in a sufficientsentencingof ameliorative[an]

that it all tolegislative appliedindication of the intent be to whom such
constitutional, thereby obviating appli-would be andapplication possible

statute”); Schultz, atgeneral savingscation of the 460 N.W.2d 511
(same).Oliver,similar 134 N.E.2d at 202(adopting reasoning);

courts,jurisdictions, includingA second of the federal havegroup
savingsa more literal of their statutes. See Wardenadopted interpretation

(1974)Marrero, 653, (holding repealed no-parolev. 417 U.S. 663-64 that
statute); Holiday,based 683A.2d atprovision applied upon general savings

74 construction of statute as(following savingsfederal courts’ federal
of minimum sentenceapplied mandatoryto ameliorative amendment
(Me. 1970)statute); 66, (holding general savingsv. 263A.2d 69Alley,State

precluded application statutory change reducingstatute retroactive of
misdemeanor);marijuana felonyfor of from to Com. vpenalty possession

(Mass. 2012)811,Dotson, savings(interpreting general966 N.E.2d 814-15
forreducing penaltystatute to bar retroactive of statute firstapplication

conduct); at Fairdisorderly Dorsey, (applyingoffense 132 S. Ct. 2331-35cf.
only upon findingAct ofSentencing retrospectively pending prosecutionsto

applied).intent that it be solegislative
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reasoning jurisdic­the of the second ofpersuaded by groupWe are
Estrada,As cases such as Oliver and whichexplained Holiday,tions. in

that ameliorative statutes should besentencing applied retroactively,hold
heed to the terms of thepay specific savingshave tended to scant statutes
to account of specificpurposeat issue have failed take the for whichand/or

such statutes are enacted: to a default rule for cases in which theprovide
not articulated as tolegislature dearly retroactivity.has its intent See

cases).atHoliday, (analyzing adopt reasoning683A.2d 67-70 these To the
of and requirecases like Oliver Estrada would us to read into the plain
terms of an to theexception non-retroactivityRSA 21:38 default rule of that

— effect, words,does not in the text of the statute inappear adding the
repeal“unless such would reduce a sentence.” To do so woulddefendant’s

contrary long-standing precedentbe to that us fromprohibits adding
language legislatureto a statute that the did not see fit to include.
Chatman, 162 N.H. at 365.

implications retrospective applicationThe of such reinforce our determi-
instance, if,nation not to it.adopt reducingFor rather than the forpenalty

penetrationconsensual sexual between to theteenagers prior defendant’s
final,becoming legislatureconviction the had instead followed Massachu-

(whichby lowering agesetts the of consent to fourteen5 would essentially
punishmentreduce to zero the for consensual sexual penetration between

teenagers), the conduct of the defendant at issue would have become
inentirely lawful.Yet the absence of a clear legislative statement or other

manifest evidence of that anlegislative intent such amendment apply
statute, face,retroactively, language savingsthe of our on its inwould this

case call forhypothetical prosecutionthe continued of the defendant for the
offense inproscribed by the law effect at the time he acted. See RSA 21:38
(“No prosecution, act,suit or at the time of thepending repeal anyof . . .

byshall be affected such repeal.”). Applying logicthe from cases such as
case, however,Oliver and Estrada to this hypothetical would read into such

an an implied legislativeamendment intent that it should apply retroac-
tively. squareWe cannot such a result with the plain language of our
savings statute.

Moreover, to the extent that courts this viewtaking may differentiate
between full criminalrepeals of statutes and ameliorative sentencing

reduce, eliminate,amendments that but not penalties,do criminal see
Oliver, 134N.E.2d at 202 n.3 that a in(observing change abolishingthe law
a changing maycrime or its definition not ansupport favoringinference

5 (Mass. 2006)Shore, 1010, 1011 App. (notingSee Com. v. 840 N.E.2d Ct. that lack of consent
against ageis an element of the offense of indecent assault a child over the of fourteen in

(2008)).265, §violation of Mass. ch.Gen. Laws 13H
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may right“the to retain the toapplication preferretroactive because State
act committed in deliberate defiance of the lawpreviouslyfor theprosecute

existed”), potentially illogicalas it then such differentiation would create
sentencing retroactivelyoutcomes. To ameliorative amendmentsapply

only denyfull would criminal defen-applying repeals prospectivelywhile
—decriminalizingdants the benefit of the full of conductlegislature’s step

e., to them the of the halfreducing penalty givingi the zero —while benefit
reducing existing unjust illogical.of the This would be and Seestep penalty.

(1995)(“ThisFarrow, 473, construingState v. 140N.H. 476 court will avoid
in a that an andproduce unjust seemingly illogicalstatutes manner would

omitted)).(quotationresult.”

Furthermore, if we were to theadopteven inclined Oliver/Estrada
itreasoning, apply simplywould not here. The 2003Amendment does not

Rather,penalty pre-existing effectivelyreduce the for a crime. it eliminates
patternthe crime of sexual assault of which the defendant was convicted.

(2004)725,v. 150 N.H. thatSleeper, (holding patternSee State 728 “the
AFSA). Thus,itself’ is an element of the crime of thepattern despite

that ifsuggestion apply retroactivelydefendant’s we the 2003Amendment
632-A:4,he can simply be resentenced for a misdemeanor violation of RSA

obviouslythat is not the case. In order for the defendant to receive the
Amendment,benefit of the 2003 he would need to be sentenced under the

misdemeanor sexual assault statute even the crime forthough which he was
indicted, tried, pattern aggravatedand convicted was felonious sexual
assault.

The defendant was charged engaging patternwith and convicted of in a
assaults,of sexual which means that he must have more thancommitted

one such assault against one-yearthe same victim within the time frame
632-A:l,inalleged the indictment. I-c.See RSA The record before us

suggests that the of conductpattern weeklyoccurred over the course of a
year, court,but as the in trial a minimumarguedState the at there were at

Hence,least two discrete assaults. we not simplycould remand to the trial
offense,court for of aimposition singlesentence for a misdemeanor even

assuming authoritythat the court had the to thatimpose sentence for
crime.

Moreover, statute,patternunder the AFSA “the essential culpable
act, reus, itself, is,the actus is the thatpattern the occurrence of more than

time,periodone sexual assault over a of and not the specific assaults
(2005)Hannon, 708,comprising pattern.”the State v. 151 N.H. 714

omitted).(quotation The in notjury this case need have been unanimous on
offense,underlyingthe acts thecomprising pattern onlybut need have

that than actunanimously agreed perpetratedthe defendant more one of
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:3, statutorytheduringin 632-A:2 anddescribed RSAassault assexual
manyhow discreteway knowingis no ofBecause thereId.period.time

a verdict on thereturning guiltywhenfound to existjurytheassaults
— manyon howfact, agreedin the need not havejuryandchargepattern

—in fact occurredanythat assaultparticularoccurred orassaultsdiscrete
multipleforto determine sentenceswould be unablethe trial court

assaults.uncharged individual

above, we that the defendant issum, stated holdIn for the reasons
to hisof the 2003Amendmentapplicationretrospectiveto thenot entitled

thatachieves the result weAlthough rulingourpatternfor AFSA.sentence
statute, itwe that is forsavings emphasizethebyto be mandatedbelieve

forpenaltya that reduces thewhether statutethe to determinelegislature
urgeWe theretrospectively.orapply prospectivelyan offense is to

future, clearly stating itsany uncertainty byto avoidin thelegislature,
with sentenc­legislation dealingit considerspointon this whenintentions

ing.

Ill

and New Hampshirealso that the United StatesarguesThe defendant
of 2003Amendment to hisapplicationretroactive therequireConstitutions

in support of thisfollowing provisionsinvokes the constitutionalcase. He
(1) foundpunishmentscruel or unusualprohibition againsttheargument:

I,and Partto the United States ConstitutionEighthin the Amendment
(2)Constitution; the of dueHampshire guaranteethe NewArticle 33 of

in Fifth Fourteenth Amendments to the Unitedcontained the andprocess
I, New Hampshireand Part Article 15 of theStates Constitution

(3) I,Constitution; Part Article of theClause of 18Proportionalityand the
Amendment,the 2003solely uponBasedHampshireNew Constitution.

Aas a classpenetration teenagers punishablemakes sexual betweenwhich
than ofyearthat a sentence of no more onemisdemeanor carries

foryearsasserts that his sentence of ZVzto 20imprisonment, the defendant
inunusual and grossly disproportionatethat same conduct is cruel and

no in thisconstitutional We find meritforegoing protections.violation of the
argument.

Where, here, rightsthat his constitutionalas the defendant asserts
decision,trial court’s wesentencingviolated as a result of thehave been

(2008).746,v. 156 N.H. 752 WeBurgess,review that decision de novo. State
relyandclaim under the State Constitutionfirst address the defendant’s

Ball, 226, 231-33v. 124N.H.analysis.to aid our Stateupon onlyfederal law
(1983). is constitutional andsentencingthat the schemepresumeWe must

upon inescapable grounds.it exceptcannot declare unconstitutionalwe
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(2010).Bird, 31, a to violate the NewN.H. 40 For sentenceState v. 161
Constitution, it to the crime.grossly disproportionatemust beHampshire

(2002).252,Enderson, 259v. 148 N.H.State
cruel, unusual, ornot that his sentence wasargueThe defendant does

of convictionandunder the law as it existed at the time hisdisproportionate
Rather, that his sentence was thereafter renderedsentencing. argueshe

of thelegislature’svirtue of the later amendmentdisproportionate by
to his conduct.penalty applicable

essentially requirewould us toadopt argumentTo the defendant’s
the for certain criminallegislature penaltyhold that when the reduces

conduct, pursuant originalat all sentences to the statuteimposedleast
yet byhave not final and which exceed what is authorized thewhich become

uniformly rejectedare unconstitutional. Courts haveperamendment se
at that isDorsey, (holdingclaims to this effect. See 132 S. Ct. 2344 “[t]here

mini­triggered by application” mandatoryno constitutional doubt the of
statute); Marrero, 417 atbymums later amended ameliorative U.S. 664

that no constitutional in(holding “Congress trespassed amendinglimits”
Parole,v. Missouri 929parole eligibility prospectively); Thompson Bd. of

(8th 1991)396, (holdingF.2d 400-01 Cir. that state’s decision to maintain
parole system priorfor defendants convicted to amendment was not
irrational or invidiously discriminatory); HaydenUnited States ex rel. v.

(2d 1974)Zelker, 1228,506 that(holding punishmentF.2d 1229-30 Cir. of
apersons pursuant savingsconvicted before amendment under old law to

discrimination).clause did not constitute unconstitutional

In support position,of his the defendant relies v.upon Griffith
(1987),479 U.S. 314 we find that caseKentucky, inapposite.but Griffith
applicationdeals with the retroactive of new rules of constitutional criminal

procedure, application statutorynot the retroactive of amendments.
(“[F]ailure479 at to aGriffith, apply newlyU.S. 322 declared constitutional
pendingrule to criminal cases on direct review violates basic norms of

added)).adjudication.”constitutional The of new(emphasis “application
pending quitestatutes to cases is a different situation” than that to which

Santana,applies,the rationale States v. 761 F. 2dSupp.UnitedGriffith
(S.D.N.Y. 2011),131, uniformly rejected163 and courts also have the

that aproposition imposes requirementconstitutional that amelio­Griffith
effect, id.',sentencing givenrative amendments must be retroactive see

(6th260, 2012),v. 487 Fed. 266-67Finley, Appx.United States Cir. United
(2d (“It200, 2011)Acoff,States v. 634 F.3d 202 Cir. is not irrational for

to a committed their at aCongress impose penalty on those who offenses
they severity applicabletime when knew or should have known the of the

offenders.”), abrogatedevenwhile the as to futurepenalty, reducing penalty
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States, (2012).v.grounds by Dorseyon other United 132 S. Ct. 2321 We
cases,ofagree reasoningwith the these and hold that none of the

of the on whichprovisions State Constitution the defendant relies requires
giventhat he be the benefit of the 2003 Amendment.

The Federal Constitution offers the defendant no greater protection
than does the underState Constitution these circumstances. Dorsey,

2344; Enderson,132 Ct. at 148 N.H. at 259. Accordingly,S. we reach the
same result under the Federal Constitution as we do under the State
Constitution.

Affirmed.

Dalianis, C.J., Hicks, BASSETT, JJ.,and CONBOY and concurred.
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