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Williams,v.rights.”contract Scottstatutorily createdanynot impaired
Gadsden, F.(Fla. 958379, 2013); Cityalso v.Taylorsee107 3d 389So. of

(“there2013)(N.D.1287, is no indication that theAla.Supp. 2d 1325
to theunmistakably changingbound itself never. . . haslegislature
2014).(11thrate”), 767 1124 Cir.aff'd, F.3dcontribution

enactingin 100-A:16 theno that RSAhold that there is indicationWe
chang­from prospectivelyto bind itselfunmistakably intendedlegislature

system.to the retirementcontributionsrate of NHRS membering the
protec­greateraffords noplaintiffsthethe Federal ConstitutionBecause

circumstances,in we reach thethesetion does the State Constitutionthan
theas we do under Statethe Federal Constitutionsame conclusion under

Retirees, Accordingly,F.3d at weAss’n 758 29.Constitution. See Maine of
100-A:16,ruling the 2011 amendment to RSAtrial court’s thatreverse the

1(a) the and Constitutions.the Clauses of State FederalContractviolated

and remanded.Reversed

Bassett,Conboy, Lynn, JJ., concurred.Hicks, and
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(.ArnoldManson,Cook, Little, of& Manchesterpile.,Rosenblatt
brief, Ms. orally),M. Mahan on the and MahanRosenblatt and Kathleen

for petitioner.the

Bernstein, Shur, Nelson, RA., (Christopher& of Manchester G.Sawyer
brief, fororally),E. on the and Mr. Michael theGregoryand MichaelAslin

respondents.

(SharedVA,DALIANIS, The Towers LLCrespondents, SharedC.J.
(NH Note),Towers) Investment, andappealed,LLC have theand NH Note

Turner, individually as of the Routes 3W. and trusteepetitioner, Joseph
Trust, orders of the Courtcross-appealed, Superiorand has25 Nominee

J.)0O’Neill, petitionon for afollowing petitioner’sa bench trial the
damagessale and for andinjunction enjoining a foreclosurepreliminary

aparties’The centers around commer-attorney’s disputefees.reasonable
bynote apromissoryloan and securedagreementcial construction

$450,000 atto was loaned 13%pursuant petitionerwhich themortgage,
the trialargueto a The thatrespondentsannum build home.perinterest

(1) ifthey unjustlyit: that would be enrichedcourt erred when determined
the amounts he owed under thepaythe to therequired petitionercourt

(2)2011; the petitioner’suntil April appliedfrom 2009note November
(3) ofto excluded evidence the$450,000 principal;sumlump payment
(4) that,loans; thesimilar ruled becausepetitioner’s withexperience
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note failed to contain a “clear statement in ofpromissory writing” the
owed, (2006),ascharges required by RSA 399-B:2 the respondents could

$22,500 delinquency charge lumpnot collect a on the petitioner’s sum
(5)ofpayment principal; and denied the forrespondents’ request attorney’s

fees and petitionercosts. The contends that the trial court erroneously
respondents’concluded that the actions notdid violate the Consumer

(CPA). (2009 2013).Protection Act See RSA ch. 358-A & Supp. We affirm in-
part, part, part,reverse in vacate in and remand.

I. Facts

found, establishes,The trial court or the record the followingfacts. The
and,onpetitioner property 2009,owns Marks Island in in soughtGilford

financing to construct a on ofhome one his lots. theBecause home was to
island,on an hebe constructed was unable to obtain a construction loan

(FRM)with conventional financing. Financial Resources Mortgage, Inc.
Butler,a loan forprocured petitioner privateconstruction the from Mark a

9, 2009, (1)On petitionerlender. the andApril Butler executed: a
(2) (3)note;agreement;commercial construction loan a promissory a

(4)mortgage security agreement assignment;and aand collateral assign-
ment of rents and leases. Under the loan agreement, agreedButler to loan

$450,000the aspetitioner bridge“a loan to completionfacilitate the of
construction” the The agreement requiredof home. the topetitioner “pay

in monthly on onlyinstallments interest[Butler] on the total amount of
funds loaned.” The byloan was secured mortgagethe and the-collateral
assignment of rents and leases. promissoryThe note required peti-the

full, interest,tioner to the loan in inrepay with 13% year.one The note
obligated (12)him to pay Butler inonly“interest Twelve consecutive

$4,875.00monthly payments of paymenteach.” The first was due on June
1,2009. The payment, interest,final of allconsisting principal, accrued and

1,charges, was Maydue 2010. The note thatprovided if the petitioner
on payment note,defaulted the of interest and principal due under the and

failed specified time,to cure the default within a ofperiod “the entire
shall,ofunpaid principalbalance and at option Holder,interest the of the

payablebecome due at onceand without demand or notice.”
The and note withmortgage associated the loan assignedwere three

Theytimes. inassigned 2009.by Financial,were first toMay DodgeButler
Inc., BD Realty 2009,the then-trustee of 2009 InTrust. November Kamal
Doshi, Trust,of BD Realtyanother trustee 2009 assigned the mortgage and
note inFinally, 2011,to Shared Towers. June Shared Towers assigned the
mortgage and note to NH Note.

2009,AprilFrom to October the petitioner paymentsmade consistent
agreementwith the terms of the loan stoppedand note. He making



200

a2009, receivedpetitionerIn thein 2009. DecemberNovemberpayments
FRM,ofinvoluntary bankruptcyinthe theappointedfrom trusteeletter

stated, in pertinent part:which

frommoneyhavemay borrowedyouthat-We understand
toor relatedentity [FRM].individual affiliated... or an orFRM

anytomonthly paymentsto makeare obligatedmake oryouIf
to all suchindividual, herebyare makeyou directedentity orsuch

trustee].directly bankruptcytopayments [thefuture
directly any otherany payments [to]madethatPlease note

yourtoindividual, count as a creditentity will NOTor
must be made toobligations. paymentsAll suchunderlying

Youyou appropriateto receive credit.in order forthis office
any if a Trusteepayments even newreceive credit forwill NOT

any may holdappointed for Trust thatpurportedly beenhas
your property.mortgage onthe

thelater, letter from trusteepetitionerthe received anotherA weeksfew
stated, in “Ifpertinent part:lettera court order. Thisenclosing bankruptcy

any or entity... or from trustmoney from FRMyou have borrowed
, allyou. . . Order that makerequiresor related to FRM theaffiliated

all to”principal payoffsall of andpayments principal,monthly payments,
However, fromhaving also received demandsthe trustee.bankruptcy

makeDoshi, any payments.did notpetitionerand theButler
Butler, Doshi, Shared2011, amongwasIn a settlement reachedApril

(whoTowers, bankruptcywas the trusteebankruptcyand trustee alsothe
Trust), which,toFinancial, Realty pursuantInc. BDfor and 2009Dodge

Note, of theDoshi, ownershipNH tookon behalf of Shared Towers and
loan, promissoryand note.mortgage,petitioner’s
27, it2011, notified that was nowpetitionerShared Towers theAprilOn

inthat the was default ofpetitionerthe of loan and the debt andholder the
the that thepetitionerTowers informedhis thereunder. Sharedobligations

note,1, 2010, to he owed:May pursuantand that thehad matured onnote
(3) $24,206.25(1) (2) $92,625 interest; inin and$450,000 in principal;

$22,500 for late ofcharge paymentincluded acharges, whichdelinquency
thatpetitioneramount. Shared Towers notified thelump principalthe sum

1, 2011,Mayon Shared Towersif failed to those amounts or beforepayhe
documents,theand under loanrightsall of its remedies”“pursuewould

finderto, commencing proceedingsforeclosurebut not limitedincluding,
sale, Sharedpetitioner paidthethe To defer the foreclosuremortgage.

Julyaction in 2011.$15,000. instituted the instantpetitionerTheTowers
proofoffers of on the2011, hearingtrial held a onJulyIn the court

enjointo the foreclosureinjunctionfor a preliminarypetitioner’s request
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sale. the thehearing, petitionerAt “conceded that the principal amount...
$450,000.00.” However,which legitimately is disputed[he] owe[s] he

charges, attorney“interest late fees and fees which approxi-have added
$100,000tomately the debt.” The trial court petitionerordered the to pay

$450,000the and respondentsordered the not to foreclose on the property
until further court respondents’order. In to theresponse motion for

reconsideration,clarification the trial court clarified thatand/or the
$450,000payment only“shall be as atapplied determined the final hearing

Thereafter,in $450,000this matter.” in addition to theremitting principal
to respondents, $34,125the the petitioner paid in paymentsinterest from
an escrow account.

trial aThe court conducted bench trial on petitioner’sthe remaining
forclaims relief. The court first that respondentsdecided the were not

to delinquency charge petitioner’sentitled a on the late payment of
principal because the topromissory note failed contain a “clear statement
in writing” chargethat the apply.would so RSA 399-B-.2.The trial court
next concluded that the notrespondents were entitled any paymentsto

because,from time,November 2009 until 2011April during that ownership
note,of loanthe and was “in flux.”The court determined that because of

fact,that payments, principal payments,“[i]nterest and penal-associated
ties ... should have been tolled from through 2011,”November 2009 April

that, petitionerand if the were now to pay respondentsordered the the
that were duepayments 2011,from November 2009 through April the

respondents unjustlywould be enriched. The court further found that the
$450,000that petitionerthe to respondentsremitted the pursuant to the
preliminary injunction order “satisfied the principal amount owed.” With
regard to claim,the petitioner’s damages the trial court determined that
the did notrespondents violate the CPA.

trial parties “provideThe court ordered the . respectiveto . . their
amounts,computations of total paid outstandingto date and amounts due

consistent with the findings.” respondents arguedThe[court’s] that the
petitioner owed four ofmonths interest andpayments the corresponding
5% each suchpenalty $19,500on for totalpayment, a of in interest

inpayments penalty payments. Theyand argued they$975 also that were
$77,836to costs,entitled in includingdefense legal fees. The petitioner

that heconceded owed three months of interest payments and two 5%
$14,625penalty payments, for a total in paymentsof interest and in$487.50

penalties. that, $15,000The petitioner argued subtractingafter the he paid
foreclosure,to defer the he respondentsowed the a total of Based$112.50.

upon parties’ computations,the the trial court determined that the
2011,petitioner penaltyowed interest and a 5% a ofportion Aprilfor and

June, 2011,May, $16,891.88.all of Julyand for a total of The court
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$15,000 to defer thepetitioner paidthethis amount thefromsubtracted
$1,891.88.thus, respondents Theforeclosure, and, payhim to theordered

Thisfees and costs.attorney’sclaim forrespondents’denied thetrial court
followed.cross-appealandappeal

AppealRespondents’II.

UnjustA. Enrichment

court it foundthat the trial erred whenargueThe firstrespondents
to payif the wereunjustly petitioner requiredenrichedtheythat would be

inof the loan wasduring ownershipthe time thatthat came due“amounts
in a caseequitable particularreliefaffordingofdispute.” propriety“The

Axenics,of trial court.” Inc. v. Turnerin the discretion therests sound
omitted).(2013)Co., 659, Consequently, we(quotationN.H. 669Constr. 164

an exercisefor unsustainablea trial court’s determinationequitablereview
is within the soundequitablethe award of relief“Althoughof Id.discretion.

exercised,court, not inmust beof the trial that discretiondiscretion
with, law.” Id.to, principlesin established ofopposition but accordance

omitted).(quotation

not available aargue unjustThe that enrichment is asrespondents
noteagreement promissoryloan andremedy underlyinghere because the
and(Capitalizationin full force and effect.”“controlled and remained

omitted.) Unjust is an equitableare correct. enrichmentTheybolding
“a wouldthat an individual receives benefit whichremedy is available when

omitted).Id. “It is not a(quotationfor him to retain.”be unconscionable
narrower,doctrine, is, instead, more and morepredictable,butboundless

unjustthe of words enrich­objectively implicationsthan thedetermined
omitted). unjustlimitation is thatgeneralId. “One(quotationment.”

This is soagreement.”not terms of an Id.may supplantenrichment the
as an oforganizing principleis to contractbecause “restitution subordinate

normallyan agreementand the terms of enforceableprivate relationships,
(quotation,of within their reach.” Id.displace any unjustclaim enrichment

(Third)omitted); Restatement Restitu­and see ofellipsis, brackets
Unjust (2011).Thus,2 c at a “court§ comment 17tion and Enrichment

aa of enrichment when there isrecovery theory unjustallow undercannot
Axenics,subject matter at hand.” 164valid, coveringcontract theexpress

at 669.N.H.

Here, agreement andof the loandispute ownershipthe over the
under them.petitioner’s obligationsnot thenote did eliminatepromissory

note, petitionerthe wasagreement promissorythe loan andUnder
$4,875 a themonthly. dispute regardingThere was neverrequired payto
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topetitioner’s obligation make thepayments; disputethose was about to
payments circumstances,whom the should be contrarymade. Under those

decision, petitioner’sto the trial court’s the obligation to make the
payments not tolled. agreementwas Because the loan and note remained
viable, it error for trialwas the court to have afforded the apetitioner

unjustunder anremedy theory.enrichment
petitioner arguesThe that he was entitled to a remedysuch because

“there is no inlanguage agreement any waythe loan which in addresses the
series of that led to unjustevents enrichment claim here.”[his] He asserts
that loan agreementneither the nor the promissory note directed “the
parties was,on appropriatethe behavior when the loan allfor intents and

months,purposes, period two,frozen for a ofsimply eighteen when not but
partiesthree different were fighting ownershipover of the Note and

demanding borrower,andpayments, where the toattempting get out of the
exceptionally high loan,interest rate bridge simplyassociated with this was

Thus, reasons,to financing.”unable obtain conventional he this case fits
within an exception mayto the rule thatgeneral one not recover under an
unjust enrichment theory when there is a in placevalid contract that
pertains subject Here,to the same matter. See id. at argues,669-70. he

agreement“there was no in inplace” during the which ownershiptime of
in thus,the loan and note dispute,were “and no basis for respondents’[the]

interest,demanded amongretroactive other charges penalties.”and Under
circumstances, asserts,those he respondents’the demands “were outside

the ofscope agreement,” unjustthe which makes enrichment an available
remedy.

exceptionThe to petitionerwhich the refers allows contracting
parties to under unjustrecover an enrichment theory when “the benefit

is Here,received outside the of thescope contract.” Id. at 670. to the
—contrary, the petitionerbenefit the of moneyreceived use the loaned to

—him under the loan is ofagreement very subjectthe the loan agreement.
—Similarly, respondentsthe benefit the were entitled to thereceive

—petitioner’s interest-only payments is very subjectthe of the promissory
The that agreementnote. fact the loan promissoryand note were silent

with respect to the course the petitioner should take if a dispute arose
about the ofownership obligations,those “does not open the door for a
quasi-contract v.remedy.” Ltd.,Anwar 831 Supp.Greenwich F. 2dFairfield
787, (S.D.N.Y. 2011) law,796-97 that(deciding, under Florida “the Form
Contract” precluded plaintiffsthe from recovering unjustunder an enrich­
ment theory thougheven that contract regardwas silent with to the

lawsuit).incontingency”“extreme raised their
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$450,000PaymentB. of

it appliedcourt erred when theargue that the trialrespondentsThe next
Theyof to interest.$450,000 principalto insteadofpetitioner’s payment
note,to thecontrary promissorydetermination isthat the court’scontend

chargesfirstapplied. . shall topaymentsthat . beprovides “[a]llwhich
, then to Thefees, principal.”to accrued interest. . .any,if thenand/or

is theargument “illogical giventhe respondents’thatpetitioner counters
order was enteredinjunctionthe preliminarycircumstances under which

made.”and payment
$450,000to the ofregard paymenttrial its decision withThe court made

topetitionerthe was entitled ain its conclusion thatconnection with
we cannot determinetheory.an enrichment Becauseremedy unjustunder

this it notruled issue had considereduponthe trial court would havehow
because, the nature of thetheory, givenunder that andequitablerelief

fact mustresolving requires findingthis that beparties’ arguments, issue
instance, partin the we this of itsby the trial court first vacate orderdone

remand, trial shallproceedings.for further On the courtand remand
note,promissorythe that therespondents’consider the merits of assertion

fact, chargesin be first to fees orrequired payment appliedthat the and/or
tobeing applied principal.accrued interest before

with LoansExperienceEvidence Petitioner’s SimilarC. of

trial erroneouslyThe next that the courtrespondents contend
similarpetitioner’s experienceof the with loans. On theexcluded evidence

trial, petitioner’sthe the court to review theday respondentsfirst of asked
validitytheupontheir for and to rule ofresponses requeststo admission

objectedThe to onobjections petitioner requestshis severalthereto.
objections.the those Therelevancy grounds, upheld respondentsand court

However, respondentsthat the trial court erred. the haveargue doing,in so
petitioner’stherequestsnot either their for admission orprovided

the on It is the burden of thepart appeal.as of recordresponses
issue,onthe the trial court’s decision thisparties appealingasrespondents,

Prop. Mgmt.,to record. Bean v.Red Oak 151 N.H.a sufficient Seeprovide
Sup.(2004); for248, requestsR. Absent the admission250 see also Ct. 13.

that supportswe must assume the recordpetitioner’s responses,and the
soughtat irrelevantrequeststrial determination that the issuethe court’s

Bean, 151 atinformation. See N.H. 250.

ChargeD. Delinquency

erroneouslythat trial courtrespondents argue precludednext theThe
delinquency petitioner’sa 5% on the laterecovering chargethem from
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sum of that notlump payment principal chargebecause was disclosed
meaningwithin the of RSA 399-B:2. RSA :2properly 399-B provides:

inAny the business ofperson engaged extending credit shall
person extended,furnish to each to whom such credit is concur-

ofrently with the consummation the transaction or agreement to
credit, a writing settingextend clear statement in theforth

dollars, interest,incharges, expressedfinance rate of or monthly
thereof,rate of orcharge, a combination to bybe borne such

in connection with such ofperson extension credit as originally
scheduled.

“ ‘Finance charges’ interest, fees,includes such ascharges service charges,
discounts, and chargesother associated with the extension of credit.” RSA

:1, (2006).399-B II
agreementThe loan provided that in the event that petitionerthe

defaulted, the “impose...lender could a delinquency charge as set forth in
the The noteNote.” stated that the lender could impose “a delinquency

(5%)at ofcharge percentthe rate onFive each of principalinstallment
(15)not orpaidinterest on before fifteen calendar suchdaysand/or after

installment is due.” The petitioner also received a “STATEMENT OF
FINANCE CHARGESfc] NEW HAMPSHIRE RSA 399-B” (emphasis
omitted), provided, pertinentwhich in part:

(13%)The tointerest rate is be fixed at Thirteen Percent per
(1)annum for One fromYear the date of the Note. During the

Note,term of the payment of and shallprincipal interest be made
$4,875.00in monthly installments of each.. .. amountThe of the

monthly payments will always be sufficient to repay interest only
(1)and at the ofconclusion the One Year theperiod[,] principal,

interest,allplus accrued and ofexpensesfees the loan shall be
1,inpayable May 2010,full. On principalthe balance and any

accumulated interest shall be due and payable in full. All pay-
ments made under the Note shall be firstapplied to charges

fees, any,if then to accrued atinterest theand/or rate stated
above, then to principal.

addition,In Lender may impose upon the aBorrower delin-
(5%)atquency charge ratethe of Five Percent on each install-

(15)ment of not orpaidinterest on before daysfifteen calendar
after such installment is due.

trialThe court that the delinquency chargeconcluded awas “finance
399-B:l, II, and, therefore,within ofcharge” meaningthe RSA pursuant to

:2,399-BRSA had to be in a in writing,”disclosed “clear statement
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agreementwith” the loan andpetitioner “concurrentlythefurnished to
the respondentstrial further concluded thatnote. The courtpromissory

to the 5%petitioner“clear the thatto a statement”providefailed
the RSAto becausecharge apply principal paymentswoulddelinquency

delinquencythat thechargesof finance stated399-B statementchapter
interest,” the promissoryof whilechargea “on each installmentcharge was

principalit a “on each installment ofchargethat wasnote stated and/or
that, made clear thatalthoughcourt the documentsinterest.” The decided

monthly interest-only payments, theyto theapplieddelinquency chargea
to the sumcharge applied lump paymentclear such a alsonot make thatdid

Thus, that,trial to the statement ofpursuantthe court ruledprincipal.of
a delinquencyentitled to collectcharges, respondentsfinance the were

monthly payments.interestcharge only delinquenton
bythat trial determiningfirst the court erredargueThe respondents

charge”a “finance within thedelinquencythat the constitutedcharge
:1, final arbiter of the intent of themeaning RSA 399-B II. “We are theof

ain the words of the statute considered as whole.”legislature expressedas
365, (2012).Comm’r, 163 374 ‘WhenBankingFrost v. N.H. N.H.Dep’t,

statute, the plain ordinarythe of the we ascribe andexamining language
intent from theinterpret.legislativethe used.” Id. ‘Wemeaning to words
might have saidlegislaturestatute as written and will not consider what the

not fit to include.” Id. ‘We alsolegislatureor add that the did seelanguage
notin the context of overall scheme and ininterpret statutorya statute the

de Id.statutory interpretationissues of novo.isolation.” Id. We review

Here, is aagree delinquency chargewe with the trial court that the
:1, II it is aof RSA 399-B becausecharge” meaning“finance within the

of to“charge” respondents’with the “extension credit” theassociated
399-B:l, The assert that because such apetitioner. respondentsRSA IÍ.

onlyon sum would be incurredcharge petitioner’s lump paymentthe “after
thatcharge”loan scheduled to it is not a “finance hadrepaid,”the was be

Brothers, Inc.are not See DeCato v.persuaded.to be disclosed. We
(1987)504, that aWestinghouse Corp., (holdingCredit 129 N.H. 508-09

meaninga finance within the ofpenalty chargeconstitutedprepayment
399-B.T,II, apenaltythat to such a in clearRSA and the failure disclose

399-B:2).statement in violated RSAwriting

the noteargue promissorythe that andAlternatively, respondents
399-B withcharges regard imposingfinance satisfied RSA :2 tostatement of

ofdelinquency lump payment principal.on the sum Wecharge petitioner’sa
observed, “[c]onflictingthe trial court disclosures cannotdisagree. As

of ‘a clearsatisfy requirement providing399-B:2’sstated statement’RSA
Here,veryis its nature unclear.” theconflicting byinformationbecause
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petitionerinformation toprovided the made clear that the delinquency
apply monthly However,would to hischarge interest-only payments. that

information did not make that the chargeclear would also to hisapply lump
sum ofpayment principal. Accordingly, the trial court did not err when it

respondentsthe a on delinquentallowed to recover 5% penalty interest
payments, precludedbut them from a onrecovering penalty5% the

lump sumdelinquent payment principal.of

E. Attorney’s Fees and Costs

Finally, respondentsthe theargue erroneouslythat trial court disallowed
recovery of attorney’s trial,their reasonable fees and thecosts. After bench

partiesthe trial court ordered to .“providethe . . their respective
computations paidof total amounts to anddate amountsoutstanding due.”

order,In withcomplying that the respondents included their reasonable
attorney’s fees and costs in their “computation of... outstanding amounts

Specifically, they $77,836due.” insought fees and costs associated with
defending against petitioner’s $25,945the action and in fees and costs
associated with their collection and foreclosure action.

trialThe court ruled that the respondents were not entitled to recover
theirany of fees and costs. The court first respondentsdecided that the had

not aestablished basis for of andrecovery rejectedfees costs. The court
their assertion that section 14.3 of the loan agreement allowed them to
recover their fees Theand costs. court concluded that this provision did not
apply because was not a collection by“[t]his action commenced the
respondents,” a petitionbut rather was for “an injunction and other relief

byand commenced the borrower.” The trial court did not separately
$25,945address the that the respondents incurred in bringing their

action. Alternatively, that,foreclosure the trial court concluded even if
section 14.3 of agreementthe loan theapplied, hadrespondents “failed to

that soughtdemonstrate the amount is notreasonable and does encompass
amounts claimed elsewhere in the table of amounts claimed.”

The respondents first assert that the trial court erred when it
impliedly ruled that 14.3 agreementsection of the loan notdid allow them
to recover the fees and costs inincurred the foreclosure action. “An award
of attorney’s grounded upon authorization,fees must be statutory a court
rule, agreementan the parties,between or an exceptionestablished to the
rule that each party responsibleis for hispaying or her own counsel fees.”

(2006)275, 289In the Matter Hampers Hampers,& 154N.H. (quotationof
omitted). We review the trial interpretationcourt’s of ofsection 14.3 the

novo,loan deagreement giving the thelanguage by partiesused its
reasonable meaning. Co.,In the Matter LiquidationSee Home Ins.of of
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(2008). actual award ofthe trial court’s548, 546 reviewWe157 N.H.
of discretion standard. Id.under our unsustainable exerciseattorney’s fees

at 290.

pay“Borrower shall allprovides:loan agreement14.3of theSection
fees, toattorney’s relatingincidental orcosts, includingexpenses, charges,

the Loanand to the foreclosure ofto Loan and to the collection thereofthe
respondentsthat incurred infees and costs theDocuments ...” The

encompassed provi­in thisexpresslyaction aretheir foreclosurebringing
its byexercised discretionunsustainablythe trial courtAccordingly,sion.

sectionwere not recoverable topursuantthat those fees and costsruling
agreement.of the loan14.3

itcourtargue that the trial erred when determinedrespondentsThe next
attorney’sthem to their fees anddoes not allow recoverthat section 14.3

The trialbyin the theproceeding petitioner.instant initiatedcosts incurred
toto allow the recover theirprovision respondentscourt thisinterpreted

in a collection foreclosureattorney’s only proceedingfees and costs and/or
However, ofthey plain meaning provisionthat initiated. the theaction

and inattorney’s anythe to their fees costsrespondentsallows recover
to to the Loan and to the collectionrelatingaction that is “incidental or

added.)(Emphasisthe Loan Documents.”and to the foreclosure ofthereof

by relatesproceeding, although petitioner,The instant initiated the
to action. Therespondents’to the loan and its collection and the foreclosure

(1) a hesought: regardingdeclaration whether owedpetitioner’s petition
(2)loan;the athe claimed he owed on declarationrespondentsthe amounts

had on therespondents rightthe the to forecloseregarding whether
(3) agreementa declaration whether the loan wasregardingproperty;

(4) ], costs,valid; applicable attorneys’of “all anddisgorgement interest[
unconscionably“unjustlythe obtained and retained”respondentsfees”

(5)note; damagesand and foragreement promissoryto the loanpursuant
in brokeringunlawful conduct the loan. Becauserespondents’ allegedlythe

and and the respondents’relates to the loan its collection topetitionthe
action, agreement respon­of the loan entitles theforeclosure section 14.3

costsattorney’s theyto the reasonable fees and havedents recover
hold, therefore, that the trial court’sproceeding.incurred in this We

does not to the fees costs theapplythat section 14.3 anddetermination
in an unsustainableproceedingincurred this constitutesrespondents

ofexercise discretion.
itthat' the trial court erred whenrespondentsThe next contend

the coststhey theyhad failed to demonstrate that fees andconcluded that
trial “several on latepenaltiesreasonable. The court foundincurred were

$77,836in the claimedrespondentswere included thepayments”interest
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for fees and costs incurred in the instant Our ofproceeding. review the
notappeal finding.record on does this wesupport Accordingly, cannot

uphold it.
In of trial tolight regardthe court’s errors with the feesattorney’s and

respondents, them,costs claimed theby we vacate its order anddenying
for respondents’remand it to reconsider the request for fees and costs. On

remand, maythe court hold such further proceedings upon the respon-
itrequest maydents’ as deem necessary, consistent with this opinion.

III. Cross-AppealPetitioner’s

The petitioner cross-appeals the trial court’s determination that the
respondents’ conduct did not violate the CPA. The petitioner argues that

because,the respondents despiteviolated the CPA ofcompeting claims
ownership, they demanded that he make payments under the promissory
note and ainitiated collection and foreclosure action. petitionerThe further
asserts that respondents unfairlythe acted they rejectedbecause his offer
to settle the matter and that payinsisted he what he owed under the loan
agreement promissory rejectedand note. The trial court arguments.these

upholdWe will the trial offindingscourt’s fact and rulings of law
they evidentiary supportunless lack or constitute a clear error of law.

Axenics, 164 at 358-A:2,N.H. 675. Under RSA shall be“[i]t unlawful for
any person anyto use unfair of competitionmethod or orany unfair
deceptive practiceact or in the conduct of any trade or withincommerce

that,this state.” We have previously recognized this isalthough provision
worded, inbroadly not all conduct the course of trade or commerce falls

scope. claim,within its Id. “An ofordinary breach contract for isexample,
omitted).not a (quotationviolation of the CPA.”Id. In determining which

commercial not specificallyactions delineated are by CPA,covered the we
employedhave the “rascality” test,test. Id. Under the rascality “the

objectionable conduct must a of rascalityattain level that would raise an
eyebrow of someone inured to the rough and oftumble the ofworld

omitted).commerce.” Id. at (quotation675-76

Here, agree (1)that respondentswe the did not violate the by:CPA
the torequiring petitioner obligationshonor his agreementunder the loan

(2)note;and promissory enforcing rightstheir under bythose documents
ainitiating default; (3)collection and uponforeclosure action his and

compromise. not,his ofrejecting law,offer These actions do as a matter of
eyebrow“raise an of someone inured to the rough and tumble of the world

omitted).of commerce.” (quotationId. findAccordingly, we no error in the
rejectiontrial court’s of the petitioner’s CPA claim.
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IV. Conclusion

(1)discussed, affirm the trial court’s:have weweall of the reasonsFor
loans; (2)similarexperience withpetitioner’sof of theexclusion evidence

$22,500 delinquencycannot collect arespondentsthat thedetermination
(3) conclu-andprincipal;oflump paymentsumpetitioner’son thecharge

the We reverse thenot violate CPA.actions didrespondents’sion that the
a remedyto underthe was entitledpetitionerthattrial court’s conclusion

thevacate trialtheory. Additionally, weenrichment .court’sunjustan
$450,000 appliedof should bepaymentthe petitioner’sthatdetermination

theirrespondents any ofnot to award theto its decisionandprincipal
for proceedingsfurtherand costs. We remandattorney’s feesclaimed

opinion.with thisconsistent

part;reversed inpart;inAffirmed
part;in and remanded.vacated

Bassett, JJ.,Conboy, Lynn, concurred.Hicks, and
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