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IV. Conclusion

(1)discussed, affirm the trial court’s:have weweall of the reasonsFor
loans; (2)similarexperience withpetitioner’sof of theexclusion evidence

$22,500 delinquencycannot collect arespondentsthat thedetermination
(3) conclu-andprincipal;oflump paymentsumpetitioner’son thecharge

the We reverse thenot violate CPA.actions didrespondents’sion that the
a remedyto underthe was entitledpetitionerthattrial court’s conclusion

thevacate trialtheory. Additionally, weenrichment .court’sunjustan
$450,000 appliedof should bepaymentthe petitioner’sthatdetermination

theirrespondents any ofnot to award theto its decisionandprincipal
for proceedingsfurtherand costs. We remandattorney’s feesclaimed

opinion.with thisconsistent

part;reversed inpart;inAffirmed
part;in and remanded.vacated

Bassett, JJ.,Conboy, Lynn, concurred.Hicks, and
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Foster, (Elizabeth Woodcock,A.Joseph attorney C.general assistant
onattorney general, orally),the brief and for the State.

Scherr, Concord, brief, Boies,E. byofAlbert and Schiller & Flexner
(IanLLP, Armonk,of New York M. orally),Dumain on the brief and for

the defendant.

defendant,LYNN, Breest,J. appealsThe Robert an of Superiororder the
J.)(Smukler,Court denying his motion for a new trial uponbased the

testingresults of DNA conducted with the ofconsent the State. vacateWe
and remand.

1973,The facts are not in Inpertinent dispute. the defendant was
ofmurdering murder,convicted Randall. At the ofSusan time the the police
fingernail 2008,obtained fromclippings Randall. Between 2000 and by

court,tovarious motions the trial the defendant obtained multiple rounds
however,of fingernailDNA on thetesting clippings; ofnone these tests led

to post-conviction relief because the defendant could not be asexcluded the
2012,In defendant,DNA contributor. the with consent,the State’s obtained

DNA testingfurther on the remaining clippings. This most recent testing,
which used new and more technology, which,sensitive produced results for

time,the first showed that the clippings contained DNA material from two
different males. The defendant could not be excluded a contributoras of
one of the male DNA profiles, but was excluded as a ofcontributor the
second.

results,onBased the 2012 trial,test the defendant for amoved new
thatarguing chapterRSA 651-D empowers the court to order a new trial

when a defendant has obtained favorable DNA test results. See RSA
2014).VI(b)651-D:2, (Supp. dismiss,The State moved to thatarguing the

provisionsremedial of the statute notwere available to the defendant
he petitionbecause did not the court for DNA testing, but instead obtained

testingthe with the State’s consent. The trial court denied the State’s
motion, and the State moved for reconsideration.

motion,In response to the State’s the trial court itsreconsidered initial
determination that the remedial ofprovisions appliedRSA 651-D:2 to the
defendant’s In subsequent order,case. its the court noted that the statute
imposes certain prerequisites before a convicted defendant obtainmay a
court directingorder DNA testing, and that requiresthe statute that the
defendant establish the existence of these prerequisites by clear and
convincing evidence. Because the DNA at issue withwas tested the State’s
consent, anpursuant statute,rather than to order issued under the the
court was never asked to determine whether the defendant had satisfied

statutorythe prerequisites necessary to intestingobtain the first instance.
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not thetriggerthe DNA “results doreason, thatthis the court foundFor
651-D,” fromforeclosingthus the defendantRSAprovisions ofremedial

under the statute.seeking relief
poten­avenues of relieftwo alternativetrial court then consideredThe

itFirst, grantit at couldlooked whetherto the defendant.tially available
(2007),to RSA 526:1 baseda trial pursuantmotion for newthe defendant’s

— here, the results. The courtDNA testdiscovered evidencenewlyupon
a trialit defendant new under thisgrantthat could not thedetermined

untimely.1requesthis wasstatute because
ifSecond, available itwhether relief would bethe court considered

as a for a writ ofpetitionfor a new trialthe defendant’s motionconstrued
reviewingactual Aftera claim of innocence.uponbasedcorpushabeas

had not metlaw, court that the defendantthe determinedfederal and state
it characterized as the “more lenientburden, applying whathis even when

states, interpreted requiringit as aby some whichemployedstandard”
convincing juryevidence that “a reasonablebyto show clear anddefendant

. the and. . based on DNA evidenceguiltynot found[have him]would
Thus, it that was notat trial.” concluded the defendantpresentedevidence

to relief.entitled
there no avenues of relief available toBecause it determined that were

reconsider,todefendant, the trial court the motiongrantedthe State’s
order, to thegrantedand the State’s motion dismissoriginalvacated its

This appealmotion for a new trial. followed.defendant’s
trial courtamong things,other that theappeal, argues,the defendantOn

VI(b)651-D:2, not to DNAapplythat doesby determiningerred RSA
Therefore, we need notagree.obtained with the State’s consent. Wetesting

arguments.his otherconsider
VI(b)651-D:2, be invoked when DNAmayRSADetermining whether

and the defendantby agreementis between the Statetesting conducted
statutory interpretationin of ato construction. “Therequires engageus

Costella,law, we de novo.” v. 166statute is a of which review Statequestion
(2014).705, arestatutory interpretation,“In matters of we theN.H. 709

in the words of alegislature expressedfinal of the intent of the asarbiters
ofexamining languagea Id. the thestatute considered as whole.” ‘When

statute, to used.” Id.ordinary meaningthe and the wordsplainwe ascribe
from the as and will notlegislative intent statute writteninterpret‘We

that themight languagethe have said or addlegislatureconsider what
“However, interpretnot fit include.” Id. will notdid see to welegislature

instatutory language

1 (2007) granted petitionprovides not unless the is filedthat new trial shall be“[a]RSA 626:4
of,years judgment complained the failure of the suit.”after of the orwithin three the rendition
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literal a readinga manner when such would lead to an absurd result.” Great
(2008).O’Connor, 387, Finally,Traditions Home Builders v. 157 N.H. 388

according import“[w]e construe the Criminal Code to the fair itsof terms
Costella, (2007).709;and to promote justice.” 166 N.H. at RSA 625:3

post-conviction testingThe DNA statute in “Aprovides, part:pertinent
pursuantin to theperson custody judgment may,of the court at timeany

after conviction . . . petition testing anythe court for DNA offorensic
establish,ifbiological petitioner bymaterial” the can convincingclear and

evidence, 651-D:2,1,each of nine enumerated criteria. RSA III. The statute
on togoes state:

the results of DNA testing[I]f conducted under this section are
favorable to the petitioner, the court shall order a hearing and

anyshall enter that justice,order serves the interests of including
an order andvacating aside thesetting judgment, thedischarging

if the inpetitioner petitioner is custody, resentencing peti-the
tioner, or granting a new trial.

VI(b).651-D:2,RSA
The arguesdefendant that the trial court erred in that thefinding

provisionsremedial of the statute notwere thetriggered because State
consented to the DNA attesting issue. While the defendant acknowledges

consent,that the statute is silent regarding argueshe that is impliedit
within the meaning end,of the whenstatute considered as a whole. To that

argueshe that phrase “petitionto isolate the possiblethe court” as the only
formechanism relief under the statute would defeat the statute’s remedial

purpose State, hand,and lead to an onabsurd result. The the arguesother
that the “thephrase results of DNA testing conducted under this section”

unambiguous,is and thus provisionsthe remedial of the statute do not
apply testing bywhen is byobtained consent than petitionrather to the
court.

agreeWe with the that specificallyState RSA 651-D:2 addresses
only order,by However,DNA results obtained court bynot consent. were

to interpret denywe the statute to relief to defendants who had obtained
consent,DNA byresults as ansuggests,the State absurd result would

defendants,follow: two both of whom had obtained favorable posftconvic­
—tion test petition court,DNA results one toby the the with theother

—State’s consent be differentlywould treated under the Thestatute.
defendant who had petitioned the court for testing would be entitled to
relief, whereas the defendant who withproceeded the consentState’s
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not to benot, DNA results.2 is“[I]tfavorable testdespite equallywould
pass an to an absurd resultleadingthe would actpresumed legislaturethat

Costella,ofextent the the statute.”purposeand to annullifying appreciable
DNA711; Testing:An to Post-Conviction166 at see also Act RelativeN.H.
(Jan. 13,2004)Comm.on the House FinanceHearing H.B. 64.0-FNBefore

(statement goalthat the ofLasky, sponsor, notingBetteRep. primeat 2 of
convicted).the ofprotect rights wrongfullythe to thestatute is

urged the wouldreading byof 651-D:2 StateBecause the literal RSA
result, bythat tests consentan we conclude DNA obtainedlead to absurd

remand to theof the thereforeprovisionsthe remedial statute. Wetrigger
the in this case aredetermination of whether DNA resultstrial court for a

651-D-.2,VI(b), to aentitlingthus the defendantunder RSAfavorable
theand, other relief under statute.3hearing perhaps,

and remanded.Vacated

C.J., BASSETT, JJ.,DALIANIS, concurred.and HICKS and

2 agreementargues sought an to the latest round of DNAthat when the defendantThe State
chaptertesting, requirements Whilehe not seek a waiver of the of RSA 651-D. wedid

waiver,acknowledge argumentthe seek a the misses the mark.that defendant did not such
—seeking testing purposepurpose in a that theThe obvious the additional DNAdefendant’s

obviouslyjust as have to obtain favorable evidence that would entitleState must known —was
cannot, not, suggestand that it didhim to a new trial. Under the circumstances the State does

VT(b)651-D:2, testingif thenot the defendant seek relief under RSAunderstand that would
produced favorable results.
3 that,recognize portion inin the of itd order on the State’s motion for reconsiderationWe

relief,corpusanalyzed petitionfor a new trial as a for habeaswhich it the defendant’s motion
DNA not to the of clear andthe trial court concluded that the latest evidence “does rise level

651-D:2, VI(b)However,juryconvincing athat a reach different verdict.” RSAevidence would
impose convincing upon the ofclear evidence standard determination whetherdoes not a and

so, Indeed,and, hearing required.a isDNA to the defendant if whetherevidence is favorable
issue, specifically testing tothe that DNA is favorable theas to the latter statute states if the

VI(b) added).651-D:2,defendant, hearing.” (emphasis Under theorder a RSA“the court shall
here, concludingoriginal inwe think that trial was correct thatcircumstances the court’s order

fingernailsthe DNA found the“[t]he identification of second male donor of the under victim’s
examination, hearingplace in a conductedwhich can take the context ofwarrants further

VI(b).”651-D:2,under RSA


