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(Nicholas Cart, attorneyFoster, assistantattorney generalA.Joseph
attorneyassistantHinckley,and Peterorally,on the brief andgeneral,

orally), for the State.memorandum of law andongeneral, supplementalthe

(TheodorePLLC, onGuerriero, M. Lothstein theof ConcordLothstein
orally), theof law for defendant.and memorandum andbrief

Jr.,defendant, Glenn, byhisHlCKS, appeals convictionsJ. The Charles
1(b) (2007),murder, 630:l-b, criminalseedegreea of second RSAjury

11(a)(2)(2007),631:4,1(a), robbery,armedattemptedRSAthreatening, see
111(a)1(b), (2007),(2007); 636:1, falsifying physicalRSAsee RSA 629:1

(2007), deadlyaevidence, possessionand unlawful ofsee RSA 641:6
(2014).(b)(1) that159:3, 1(a), he theappeal, arguesOnsee RSAweapon,

J.) (1) motion toby: pretrialhis(Garfunkel, denyingCourt erredSuperior
unlawfulthreatening,criminal androbbery,the armedattempteddismiss

(2) instructinggrounds;limitations thecharges on statute ofpossession
that, it couldattempted robbery,him of armedguiltyif it foundjury

degree charge,rea the murder seethe mens for secondpresume requisite
(3) degreefor630:l-b, 1(b); him secondsentencing separatelyandRSA

that trial courtrobbery. arguesarmed He also theattemptedandmurder
not the armedattemptederror when it did dismissplaincommitted

thatFinally, arguesheestoppel grounds.indictment on collateralrobbery
Locke,in v.joinder appliedof that we Statethe doctrine common lawunder

(2014), mustconvictions be344, all of his non-homicide166 N.H. 348-49
the secondepisodeout the criminal astheybecause arose of samevacated

of murderdegreeaffirm his conviction secondcharge.murder Wedegree
vacate his other convictions.and

I. Background

A. Crimes

2005,AugustIn thefollowingfound the facts.jury could haveThe
inDiaz, lived Manchester.togethergirlfriend,and his Wandadefendant
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is the of Diaz. andWanda sister Chad The defendant Chad had known each
years. deals,for Chad as afrequently illegalother acted middleman in drug

putting together buyers and sellers in for a Heexchange commission. had
in capacityacted that for thepreviously defendant.

30, 2005,August and the money payOn Wanda defendant needed ato
partial deposit on theirsecurity apartment. day, spokeThat the defendant

selling Gosselin,to Chad about toOxycontin pills Leonard who was Chad’s
Gosselin,and cousin. Chad calledWanda’s who said that he did not towant

purchase friend, Salvatore,the Chad then hispills. agreedcalled Joe who
purchase pillsto ten for ChadWhen heard the same music in the$500.

withbackground during his call Salvatore that he had duringheard his call
Gosselin, thatwith he assumed Salvatore together.and Gosselin were

Chad and defendant forarrangedthe the defendant to bring the topills
apartment. lettingChad’s After the defendant into apartment,his Chad
to lock the apartment’s around,turned front door. heWhen turned he saw

the sitting chair,defendant on the arm a pullingof out a long-barrel
revolver from a he hadplastic bag carryingbeen inside a folded shirt. The

pointeddefendant the atrevolver Chad and told Chad that there nowere
pills and that moneyhe needed to hispay drug supplier. beggedChad the
defendant not shoot him.to

while,aAfter Chad and the outside,defendant heard loud music which
Chad to be comingbelieved from Salvatore’s vehicle. The defendant

gun,motioned with his indicating that Chad towas move toward doorthe
said, go.”and “Let’s in the hallway apartmentOnce of building,the Chad

said,and “I’mstopped goingnot you.outside with I’m doingnot this.” The
defendant at pastlooked Chad and walked him. Chad ran back inside his

door,apartment, out its back and across to nearbythe street a drug store.
later,A few minutes callChad received a from Salvatore. askedSalvatore

Chad where he was. Chad then say,heard Gosselin you doing,‘What are
youkid? Are f[***]ing The phoneserious?” then “went dead.” A few

later,minutes said,Salvatore again called Chad “This justand kid shot
Lenny.” Police arrived at the scene shortly bodythereafter. Gosselin’s was

ambulance,byremoved and he was pronounced shortlydead after arriving
at hospital.the

Later that evening, friend,the defendant called a for aasking Theride.
defendant told that friend that “he supposedwas to stick this kid for some

andmoney drugs.some It happen.didn’t The dude makingstarted a scene
Colorado,and he him.”popped The defendant tofled where he was arrested

in September 2005.
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B. IndictmentsFirst

on2006, the alternative20, jury indicted defendantgrandaJanuaryOn
(2007),murder, and secondsee RSA 630:l-adegree felonyofcounts first

480,Glenn, N.H. 483-84murder, v. 160630:l-b. Statesee RSAdegree
that(2010). alleged the defen-felony murder indictmentdegreefirstThe

before, after, while. . . Gosselinthe death ofknowingly“did causedant
of, robberycommit whileattemptingor while toin the commissionengaged

wit, ... Gosselin in theby shootingto adeadly weapon, gun,aarmed with
omitted). The second(quotationId. atdeadly weapon.”with 484back that

causerecklessly“didalleged that the defendantmurder indictmentdegree
manifesting an extremeunder circumstancesthe of . . . Gosselindeath

in the ashooting him back withbyof human lifeindifference to the value
omitted). trial, the wasjurya defendantFollowingId. (quotationgun.”

However, jurythe deadlockedmurder. Id. at 485.degreeof firstacquitted
grantedthe court themurder and trialdegree charge,on the second

charge.on that Id.motion for mistrialsubsequentdefendant’s

IndictmentsC. Second

23, indictment on two2006, jurythe returned angrandOn October
chargeId. was identicaldegreeof murder. Onechargesalternative second

on the first hadcharge jurymurder whichdegreeto the reckless second
Thedegreesecond murder. Id.alleged knowingId. The otherdeadlocked.

degreeto murdermoved dismiss both secondsubsequentlydefendant
they thethat, werecharges jeopardy purposes,the for doublegroundon

Id.acquitted.ofwhich he had beendegree chargesame as first murderthe
robberymotion in to exclude evidence ofThe defendant also filed a limine

Id. The courtmurder trialdegree charges.from his trial on the second
motions, Id.interlocutoryfiled an appeal.both and the defendantdenied

notdecisions, jeopardythat double didholdingthe trial court’supheldWe
thatdegree chargesthe murder andthe retrial on secondbar defendant’s

486-89,at 491-93.robberydid the evidence. Id.estoppelcollateral not bar

D. Current Indictments

2011, againstobtained the current indictmentsIn December the State
killeddefendant, on which he shot anddaythe which all concern the

Gosselin.
priorthe same as thecharge substantiallyisdegreeThe second murder

“recklesslyIt that defendantcharges. allegesmurder thedegreesecond
anmanifestingof . . . Gosselin under circumstancescaused the death

... inby shootingof lifethe value Gosselinextreme indifference to human
alleges that therobbery chargearmedgun.”'The attemptedthe back awith
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committed,a robberydefendant “with that the crime of bepurpose
physicalthreatened another with or in ofpurposely putforce another fear

wit,physical deadlyimmediate use of force while armed with a weapon, to
revolver, theft, which,in ofa the course a undercommitting the circum-

be,stances as believed them to constituted a[the defendant] substantial
commissionstep robbery.”toward the of the crime of The unlawful

possession charge alleges “knowinglythat the defendant had in his
wit,orpossession deadlyunder his control a to a Theweapon, revolver.”

threatening chargecriminal that the defendantalleges “purposely placed
inattempted place byor to Chad Diaz fear of imminent bodily injury

wit, revolver,pointing deadlya to a atweapon, Chad Diaz.”
trial on the 2011 charges,Before December the todefendant moved

the attempted robbery, possession,dismiss armed unlawful and criminal
threatening charges on the ground that those charges broughtwere

six-year 30,2011.outside of the period, expiredlimitations which onAugust
(2007).625:8,1 motion,See RSA The trial court decidingdenied the that the

allstatute of limitations forperiod chargesthree was tolled topursuant
VI(b) (2007).625:8,RSA

In a trial,chambers conference on the fourth day juryof the the court
potentialand the discussedparties jury instructions. The proposedState

that the court instruct the that it couldjury “presume the reckless and
extreme indifference required degreefor the crime of second ifmurder”

jurythe found “that the deadlyDefendant used a weapon attemptingwhile
to commit the crime of robbery.” The State’s instruction was based upon

630:l-b, 1(b),RSA inwhich provides, pertinent part, that the “recklessness
and requiredindifference” to convict a ofdefendant reckless second degree
murder “are presumed if the actor the aby deadlycauses death the use of

of,weapon commit,in the commission or in an to orattempt in immediate
fight after committing attempting anyor to commit A felony.”class The

argued presumptiondefendant that the instruction violated his constitu-
right against trial,tional thejeopardy. daydouble On next of the court

partiesinformed the that it givewould the presumption instruction
proposed by the State.

juryThe convicted the defendant on all of charges.the At thesentencing,
that,argued instruction,defendant because of the presumption it would

violate his constitutional right against double jeopardy separateto receive
for degreesentences the second attempted robberymurder and armed

Thecharges. disagreed,trial court and thirtysentenced the defendant to
years to life on the second degree yearsmurder tencharge, twentyto on

(toattemptedthe armed robbery charge consecutivelyrun to the sentence
murder),degree yearsfor second ten to twenty threateningon the criminal

(to runcharge concurrently attemptedwith the sentence for armed
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(to runpossession chargeon unlawfulyearsfive to ten therobbery), and
robbery and criminalfor armedattemptedthe sentenceswithconcurrently

threatening).

Chargesv. and Non-HomicideLockeII. State Defendant’s

In thatLocke.we decidedappeal pending,the instant wasWhile
of athe purposescriminal test forcase, episode”a “sameadoptedwe

Locke, 166of criminal offenses.joinderof compulsorylaw rulecommon
ofof a rulethat the newrecognized adoptionAlthoughat 345. weN.H.

rulemaking,throughordinarily accomplishedshould beprocedurecriminal
theincorporatesHampshirecommon law of Newheld that “thewe

1.07(2).” atId. 349. Underin Penal Code Sectionforth Modelsetprinciples
1.07(2):Penal Code SectionModel

(3) Section, aof this defendantinExcept providedas Subsection
trials for offenses basedsubject separate multipletoshall not be

ifepisode,arising from the same criminalon the same conduct or
atprosecutingthe officerappropriateare known tosuch offenses

are within theof the first trial andthe time of the commencement
ajurisdiction singleof court.

1.07(2)1.07(2) (1985).§ SectionModel Penal CodePenal CodeModel
1.07(3), provides:whichto Model Penal Code Sectionrefers

Trials. a defendant isSeparateto Order WhenAuthority Courtof
oron the same conductcharged with two or more offenses based

Court, on applicationcriminal theepisode,from the samearising
defendant, may anyor of the orderattorneyof the prosecuting

justicethat soif it is satisfiedseparately,to be triedchargesuch
requires.

1.07(3)(1985).§ did not Model Penal CodeadoptWeModel Penal Code
1.07(3) 97-A DistrictCourt Criminal Rule andSuperiorbecauseSection

sever andchargesthe trial courts toalreadyRule 2.9-A authorizeDivision
Locke, 166justicein the of to do so.trials when it is interestsseparateorder

at 349.N.H.
to thejoinder “applie[d]rule compulsoryheld our commonlaw ofWe that

review,” meanson whichpendingto all similar cases directdefendant and
Thus,Id. at 350. afterappeal.in the instantappliesit to the defendantthat

joinder issueLocke, the compulsorythe moved to adddecided defendantwe
allowedreargument.and Werebriefingallowforappealto his notice of and
supple-joinder as an issue and orderedto add compulsorythe defendant

andbriefing reargument.mental
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memorandum,In its the State thatsupplemental agrees the defen­
evidence,dant’s convictionsof criminal threatening, falsifying physical and

of apossessionunlawful firearm must be vacated under Locke. The State
chargesthat “eitherconcedes those were based on the same conduct or

from the same criminal episodearose as the second murderdegree charge
on a mistrial had been inwhich declared the defendant’s initial trial.” The

thatState also concedes it “could broughthave those [non-homicide]
trial],prior to defendant’s initialcharges and that had no good[the [it]

joiningreason for not at thatcharges[those] non[-]homicide earlier time.”
concessions,In of thelight State’s we vacate the defendant’s convictions of

evidence,criminal threatening, falsifying physical and unlawful possession
of a firearm.

The that wearguesState should not vacate the defendant’s conviction of
however,attempted robbery,armed itbecause had for“good reason not

bringing charge. . . toprior[that] the defendant’s first trial.” The State
disputedoes not that the attempted robbery charge,armed like the other

charges,non-homicide arises from the same conduct or the same criminal
episode as the degree Rather,second murder charge. the State thatasks

recognizewe a limited “good cause” toexception our common rulelaw of
mandatory joinder. arguesThe State “goodthat cause” exists in this case

a“because trialsubsequent would have occurred regardless anyof new
Here,charges brought.” observes,the State the defendant was togoing be

onretried the second degree murder after incharge jurythe his trialfirst
Thus,charge. reasons,deadlocked on that the State “weighty consider-

finalityations of and byassociated interests recognized this Court as a
for itsprincipal rationale rule of mandatory joinder ... are inapplicable” to

attemptedthe robberyarmed charge “under the facts of this particular
case.”

In making arguments,these the relies uponState the standards for
joinder (ABA)adopted by the BarAmerican Association Criminal Justice
Standards. The State contends that we did adoptbecause not the language

1.07(2) Locke,of Model Penal Code Section in we are free to adopt the ABA
contrary,standards instead. To the a readingclose of our decision in Locke

1.07(2)reveals that we adopt languagedid the of Model Penal Code Section
at least until Advisorythe Committee on legislatureRules the hasand/or
had an toopportunity consider the mandatory joinder issue. id.See at

Thus,348-50. argumentthe State’s on proceedsthis from apoint mistaken
premise. Moreover, ifeven we were to accept invitation,inclined the State’s
we its proffer “goodfind of unpersuasive. Indeed,cause” were we to accept
the thatargumentState’s the mere fact athat there will be retrial on some

justifiescharges been,it in newbringing charges that havecould but were
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to thenot, attemptedthis rationale would not be limitedoriginally,brought
convictions forto the defendant’srobbery charge, but would extendarmed

evidence, aunlawful ofpossessionandthreatening, falsifyingcriminal
firearm.

failurelightand in of the State’srejected argument,the State’sHaving
therobbery charge uponarmed was basedattemptedto that thedispute

episode degreefrom criminal as the secondconduct or arose the samesame
of attemptedthe defendant’s convictioncharge, we also vacatemurder

robbery.armed

DegreeIII. Murder ConvictionSecond

Theargumentsof the remains. defendantOnly appellateone defendant’s
tothe of he rob Gosselin wasattemptedasserts that issue whether

first arguesand in his favor in his trial. He thatnecessarily litigated decided
the doctrine asestoppel encompassedthe trial court violated collateral

it instructedJeopardythe and Federal Double Clauses whenwithin State
requisite degreethe that it the mens rea for secondjury presumecould

robbery.if it found that he was of armed See N.H.guilty attemptedmurder
CONST, CONST, V, XIV; 6S0:l-b, 1(b);I, 16;art. U.S. amends. RSA seept.

Glenn, 160 at 491.also N.H.
law,of of constitutionaljeopardy presents questionThe issue double a

(2013).Fischer, 706, 715novo. State v. 165N.H. firstwhich we review de We
underjeopardyaddress the defendant’s double claim the State Constitu­

Ball,v. 124upon only analysis.tion law to aid our See Staterelyand federal
(1983).226,N.H. 231-33

context, that anestoppel“In the criminal collateral mandates issue of
fact has tried cannot befully againultimate that been and determined

Hutchins,the in a future State v.litigated parties prosecution.”between
(2000).669, Thus, “if an of [a]144 671 essential element secondN.H.

in favor at firstnecessarilywas determined the defendant’s theprosecution
omitted).trial,” “Theprosecution (quotationthe second is barred. Id.

to an was decided in hisis on the defendant establish that such issueburden
omitted).(quotationfavor.”Id.

a “it is difficult tojury general acquittal,the returns verdict ofWhen
finder issue.”any particulardetermine how the fact in the first trial decided

omitted). Accordingly, we must “examine theellipsisId. and(quotation
evidence,into theprior taking pleadings,the accountproceeding,record of

matter,other and conclude whether a rational findercharge, and relevant
thanuponhave verdict an issue other that whichgroundedof fact could its

and(quotationthe to foreclose from consideration.” Id.defendant seeks
omitted).brackets
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trial,The that in hisargues jury bydefendant the first him ofacquitting
murder,degree felonyfirst thatnecessarily engagedfound he neither innor

Thus,attempted to commit armed robbery. he contends that the ofissue
whether he or toattemptedcommitted commit armed berobbery could not
re-litigated in the acknowledgesinstant case. The defendant that we

Glenn,a inrejected argument interlocutorysimilar his 160appeal. N.H. at
There, rejected “by487-89. we his that acquittingassertion him of

murder,first-degree felony jury] necessarily[the found that he did not
material,shoot and kill the victim.” Id. at 488.After thereviewing relevant

we that juryconcluded the “could have its acquittalbased ... on other
grounds, such as the not attemptdefendant did to the at[that] rob victim

shooting.”the time of the Id.
as,”Although we the phraseused “such which thatindicates what

onlyfollowedwas an theexample, defendant construes our aconclusion as
holding jurythat the necessarily acquittal uponbased its its finding that he

Warden,did not commit or attempt to commit armed See v.robbery. Derosia
(“ThePrison, (2008)579, 580N.H. State 149N.H. words ‘such theas’render

merely omitted)).list... illustrative than (quotationrather exhaustive.” To
the we thatcontrary, juryheld the couldhave acquitted the defendant based

findingits that theupon State failed to anprove element of the first degree
instance,felony murder Forcharge. it could acquittedhave the defendant

itbecause found that he did “knowinglynot the ofcause death Leonard
Glenn, omitted).(quotationGosselin.” 160N.H. at 484 In partanother ourof

assumed,opinion,we without thedeciding, jurythat based its acquittal upon
findingits that the notdefendant did commit or toattempt robbery.commit
at 492. did, fact,Id. The defendant that despite language,contends our inwe

jury’sdecide that the acquittal was so based. We not.did

upon material,Based our review of the relevant including the first
degree felony chargemurder and the record from the defendant’s first
trial, we conclude athat rational finder of fact groundedcould have its

anacquittal upon issue other than allegedthe attempted robbery. See
Hutchins, 144N.H. at 671. theAccordingly, doctrine,collateral asestoppel

Clause,inencompassed the JeopardyState Double did barnot the trial
court’s instruction. providesBecause the Federal Constitution no greater
protection circumstances,than the State Constitution under these we reach
the same result under the Federal Constitution as we do under the State

Glenn,Constitution. See Therefore,160 N.H. at 488-89. we affirm the
defendant’s conviction of degreesecond murder.

in part; and invacatedAffirmed
part.

Dalianis, C.J., Conboy, Lynn, Bassett, JJ.,and and concurred.


