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Cronin, P.C., (JohnBisson & Zalinsky, of Manchester G. Cronin and
Muller,D.Daniel Jr. on joint brief,the and Mr. Cronin orally), for the

petitioners.

(BernardCampbell, PA.,Beaumont & of Salem Campbell jointH. on the
brief), for the intervenor.

Donahue, Ciandella, (KatherinePLLC,Tucker & of Exeter B. Miller on
the brief and orally), respondent.for the

BASSETT, petitioners,J. The Inc.,K.L.N. Construction Company,
Saurman, LLC,Cormier & Soucy,and Brian intervenor,and the Gerald

Gagnon (collectively,Sr. petitioners),the anappeal order of the Superior
J.)(Nicolosi,Court their fordismissing petition declaratory judgment and

writ of mandamus returnseeking the of feesimpact paid to'the respondent,
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order,(Town). ruled that it wasIn the trial courtitsthe Town of Pelham
to an that allowsstatutory authority adopt ordinanceTown’swithin the

fees.impactof unencumberedto a refundcurrent owners seekproperty
returnno to seek thepetitioners standingruled the hadThe trial court that

the fees. affirm.of Weimpact
1999, anadoptedfacts. In the TownfollowingtheThe record establishes
(2008) 674:21,V674:16 and RSAto RSAimpact pursuantfee ordinance

(amended 2012).(2008) the to assess fees onThe ordinance allowed Town
bynecessitatedpay capital improvementsin to fordevelopmentnew order

that, Town notif the hadprovidedThe ordinance alsodevelopment.the
impact years,fees within six “[t]heor thespent otherwise encumbered

paid may applyfees haveimpactof on which beenpropertycurrent owners
fees, accrued interest.”together anyfull of such withpartialfor a or refund

Impact 1002.00(a) (1999),N.H., §Pelham, supersededFee Ordinance
ImpactN.H., OrdinancePelham, Fees Public Facilitiesby for

K(l) (2006).§
ordinance, requiredthe 1999 the Townto the enactment ofSubsequent

including paytodevelopers, petitioners,estate thecertain residential real
fees, the thepetitionersto the Town. After the soldimpact payingfees
Town fees toimposedto homeowners. The theseproperties individual

thethe a new fire station. The balance offund construction ofpartially
2010,2002and thebycosts to be borne the Town.Betweenconstruction was

thespent impact paid by developers, includingTown some of the fees the
studies, andfeasibility drawings,on architectural constructionpetitioners,

2006relating to the fire station. On several occasions betweenestimates
to the2010, proposals appropriateand the voters in the Townturned down

2012,the station. In March theadditional funds needed to construct fire
firea article for the construction of the station.approvedvoters warrant

2012, in courtsuperiorIn filed an action thepetitionersMarch the
Theseeking judgment petitionersand writ of mandamus.declaratorya

yearsmore thanimpact they paidthe refund of fees that had sixsought
theexpenditurea that the Town’s ofpetition soughtearlier. The declaration

statute,the feeimpactviolated bothpre-construction activityfunds for
674:21,V(e), that,allegedTown ordinance. It further becauseRSA and the

years,fees six thelawfully impactthe Town had to use the withinfailed
later,a A short time Sr.Gagnon,were entitled to refund. Geraldpetitioners

matter, that, toin the as successor-in-interestarguingintervened
impacthe was entitled to a refund ofDevelopment Corporation,Woodview

to itscorporation paid prior selling properties.hadfees that the
answer, petitioners’ usingthe claim that theIn its the Town denied

anddrawingsto for architecturalfeasibility payfor studies andimpact fees
Townimpactto fee statute andcontraryconstruction estimates was the
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that,ordinance. The also motionTown filed a to dismiss. The Town argued
ordinance, onlyunder the a current property owner is entitled to a refund

of fees.impact petitioners longerBecause the no own the properties which
had developed, argued petitionersbeen the Town that the standinglacked
to a impactseek refund of the fees. The petitioners objected to the motion
to on grounddismiss the that the Town lacked the authority under RSA

V(e)674:21, an directingto enact ordinance to topaidrefunds be the
propertycurrent owners.

V(e)trial 674:21,The court with the Town.It foundagreed that RSA did
not fromprevent municipalities choosing to direct refunds to the current

owners. The courtproperty concluded that the ordinance was not ultra
vires, V(e)thereasoning 674:21,that term “refund” as used in RSA notdid

thatrequire entitythe fees be returned to the that paid them. Accordingly,
that, ordinance,courtthe trial ruled theunder the petitioners did not have

standing to seek a refund grantedand Town’s tothe motion Thisdismiss.
appeal followed.

in“Generally, ruling dismiss,a toupon motion the trial court is
torequired determine whether the inallegations contained the petitioners’

pleadings are to asufficient state basis whichupon mayrelief be granted.”
(2011).Educ., 604,v. N.H.Avery 162 N.H.Dep’t 606 “To make thisof

determination, court normally acceptthe would all pled byfacts the
petitioners true,as themconstruing favorably petitioners.”most to the Id.

the to“When motion does not challengedismiss the ofsufficiency the
petitioners’ but, instead,legal defenses,claim raises certain the trial court
must beyondlook the petitioners’ unsubstantiated allegations and deter­
mine, facts,onbased the whether the petitioners have sufficiently demon­

omitted).theirstrated to claim Id.right (quotationrelief.” and brackets “A
jurisdictional challenge based lackupon standingof is such a defense.” Id.
at 607. “Since the relevant are in dispute,facts not trialwe review the

standingcourt’s determination on de Id.novo!’
appeal,On the thatpetitioners argue the trial court erred in interpreting

V(e)674:21,as“refund” used in RSA paymentto allow of the unencum-
impactbered to the propertyfees current owners. TownThe counters that

the trial court correctly ruled that the Town ordinance falls within the
parameters by legislature.established the

Deciding requiresthe issue before us that we interpret the feeimpact
“Statutory interpretationstatute. is a ofquestion law that we review de

Concord, (2012).novo!’ v.EnergyNorbh 14, 16Natural CityGas 164N.H.of
“We are the final legislaturearbiter of the intent of expressedthe as in the

a a statute,words of statute considered as whole.” “In interpretingId. a we
itself, and,first to languagelook the of the statute if possible, construe that
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“Furthermore,ordinary meaning.”and Id.according to its plainlanguage
and notstatutoryof the overall schemein the contextwe statutesinterpret

intentlegislature’sus to discern the“This betterin isolation.” Id. enables
purpose soughtof the orlanguage light policyinstatutoryand to interpret

Eskeland, 166 N.H.by statutorythe scheme.” Petitionto be advanced of
omitted).(2014) frominterpret legislative intent554, (quotation558 “We

havelegislature mightnot consider what theas written and willthe statute
not fit to include.” Eatonlegislaturethat the did seelanguageorsaid add

(2013) omitted).742,Eaton, 745 (quotationv. 165 N.H.

to ofpursuant grantenacts an ordinance amunicipalityWhen a
inpowerexerciseauthority legislature, municipalitythe “the mustby [its]

Citylegislation.” Cmty.the Res. Justice v.enablingconformance with offor
omitted)(2007) a748, (addressingManchester, (quotation154 754N.H.

I).674:16, anIf a town enactszoning under RSAmunicipality’s power
act,not in an enablingconsiderations or embodiedpurposesordinance “for

beyond ofscopeinvalid as an ultra vires enactment” theit will be held ...
omitted).authority. (quotationthe Id.delegated

topursuant authorityat issue to itsTown enacted the ordinanceThe
674:16, II. areImpactland controls RSA feesadopt innovative use under

in thespecificallyof land controls identifiedamong typesthe innovative use
(2008).674:21,1(m) areImpact fees assessmentsenabling statute. See RSA

bydevelopment help“in order to meet the needs occasionedimposed upon
facilities,”ofimprovement capitalfor construction orthedevelopment[a]

674:21,V, capital“a to the cost forenabling municipality shifttherebyRSA
to newby developera the andimprovements developmentnecessitated

(2008)115,157 N.H. 119Hopkinton, (quota­v. TownUptonresidents.” of
omitted).tion

feemunicipal impactat issue states that astatutory provisionThe here
ordinance:

anany portiontimes after which ofshall establish reasonable
or otherwiseimpact legallyfee which has not become encumbered

for which it was collected shallspent purposeto be for thebound
the calculationanywith accrued interest. Wheneverrefunded,be

ofpredicated upon portion capitalof fee someimpactan has been
a shallbeing by municipality,costs borne theimprovement refund

thebody appropriatethe of the toupon legislativebe made failure
costs within aimprovementshare of themunicipality’s capital
be consideredtime. The maximum time which shallreasonable

years.shall be 6reasonable hereunder
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V(e) added).674:21, (emphasesRSA inThe term “refund” is not defined the
(2008 2013).generallystatute. See RSA eh. 674 & Supp. Nor does RSA

V(e)674:21, explicitly address whether impactthe unencumbered fees must
them,entitybe returned to the that paid they paidor whether tomay be

entity.another
argue that,The inpetitioners the absence of a stated forrecipient

fees,unspentunencumbered or “refund” must itsgiven plainbe meaning,
theywhich issuggest “to back or topay reimburse.” Consequently, they

assert that the unencumbered fees must necessarily paid originalbe to the
inpayor statute,or its Thesuccessor interest. Towncounters that the when

whole,a compelsread as the conclusion that the legislature chose not to
limit payment original payor.of refunds to the Alternatively, the Town

that, toargues the extent that the in thesilence statute whoregarding may
areceive refund creates an ambiguity that allows us to look to the

legislative history, that history supports a broad definition of In“refund.”
contrast, petitionersthe that legislativecontend the history supports their
interpretation of termthe “refund.”

statute,a term is not inWhen defined the look towe its common
usage, using dictionarythe for v.guidance. Caparco Danville,See Town of

(2005).722,152 N.H. 726 Webster’s Third International DictionaryNew
defines “refund” as either “to orgive put back” or “to return in(money)
restitution, repayment, or ofbalancing accounts.” WEBSTER’S THIRD New

Dictionary 2002).International 1910 (unabridged ed. Black’s Law
Dictionary provides that a “refund” is return money personof to a“[t]he
who overpaid, such as a whotaxpayer liabilityoverestimated tax or whose
employer much from earnings.”withheld too tax BLACK’S LAW DICTIONARY

(10th 2014).1472 ed. Neither of these definitions thatexplicitly states the
original payor only entityis the that is eligible to receive a “refund.”

We construe the ofmeaning statutory isolation,language “not in
sections,”but withtogether all associated and ourconsequently interpre­

tation of “refund” is itsbyinformed use elsewhere in Appealthe statute. of
670, (2010).Scientific,Thermo-Fisher N.H.160 672-73 The term “refund”

is in 674:21,also used connection with unused exactions in RSA V(j).
chargedExactions are developer improvementsfees to a for off-site needed

for occupancy 674:21,the of a development. V(j).See RSA Exaction fees
exist law;and are stateregulated theyunder although byare levied

requirementis nomunicipalities, there that a municipality adopt an
exaction fee in lawfullyordinance order to collect exactions. id. InSee
contrast, impact mayfees be if aimposed only adoptedhas anmunicipality
impact fee See 157 atUpton,ordinance. N.H. 119.



186

674:21, aan isV(j), predicated uponwhen exactionUnder RSA
cost, and the munici­improvement’stheportiona ofmunicipality paying

“a ofyears,its the within six refundto share of costpality appropriatefails
or inpayor’sbe made to the successorany payorexaction shallcollected

“successor in interest” asarguesneither side thatappeal,Oninterest.”
other than theanything developer’smeansused in the exaction statute

that this is theAssuming deciding properwithoutbusiness successor.
refund in themandatory languagethat thewe observeinterpretation,

— be to the payorthat a refund “shall madedirectingexaction fee statute
— statute,is from the feeimpactor in interest” absentpayor’s successor

V(e). effect,674:21, in that refundargue, languageThe thispetitionersRSA
tothe fee statute. This we decline do. Suchimported impactintoshould be

Eaton,see fit include.”legislaturethat the did not tolanguagewould “add
omitted). if,Moreover, as the petitioners argue,165 745 (quotationN.H. at

to theonly bythe mean thepayment municipality payorterm “refund” can
interest, explicitin then in theor successor the directivepayor’sthe

payor’sto or successor in“payorexaction statute that refunds be made the
unnecessary. Collyns,and See State v. 166interest” would be redundant

(2014) (“We statute,514, effect to all words in a andgiveN.H. 518 must
not or redundantlegislature superfluousthat the did enactpresume

omitted)).words.” (quotation

674:21,statute, V(e), was enacted inimpactnote that the fee RSAWe
674:21,1991, V(j)in RSA was enacted morelanguageand that the exaction
283:2; 2004,later, 1991,than in 2004. See Laws Laws 199:3. Thea decade

subsequentlywhen itlegislature languagefact that the used different
legislaturethe conclusion that the did notsupportsaddressed exactions

Seemeanings. Employeesthe two sections to have identical Stateintend
(2009)338, 345 (“[W]herePersonnel,N.H. v.N.H. Din 158 N.H.Assoc. ofof

statutes,in thatlanguagethe different related we assumelegislature uses
omitted)).different.”legislature something (quotationthe intended

that in other have held that ajurisdictionsWe also observe courts
See,theentity original payor.fee to an other thanpaid“refunded” can be

(3dF.E.R.C., 1381,League v. 886 F.2d 1386 Cir.e.g., Washington Urban
1989) (“The actuallythe neverparty receivingfact that the ‘refund’

refundingin the to notpartythe refunds the shouldoverpaid amounts
transaction.”);to the Texasthe use the word ‘refund’ describepreclude of

Com’n, 344,414 F.2dCorp.Eastern Transmission v.Federal Power 348-49
(5th 1969) to as to “the(declining interpret, requiring paymentCir. refund

an dointerpretationone is out of because such “would violencepocket”who
scheme”); Bank,SuretyMut. Ins. v. 270statutory Countyto the Southern

(Tex. 2008)684, 688-89 premiuminsurance refunds toApp. (allowingS.W.3d
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Bd.,Cty.to a Lake Rev. v. 519go non-payor); Prop. Tax App.Bd. N.E.2dof
(Ill.459, 1988) (construing461-62 to a tocounty“refund” allow offset its

obligation repayto tax overpayment against payor’s obligations).future tax
The thatpetitioners argue interpretationalso the trial court’s of RSA

V(e)674:21, to an developers.would lead inconsistent treatment of The
674:21,V(d), whichpetitioners cite RSA allows a municipality and developer

fees,agree aupon payment impactto schedule for and thatposit there
an agreementcould be under which a notdeveloper obligatedis to thepay

impact fee until Townthe first its share of thepays capital expense. The
that,arguepetitioners circumstances,under such in the event that the

payTown fails to six years, developerits share within the would be relieved
fee,its obligationof to the itpay impact and would retain money that

otherwise would have been Thepaid. petitioners contrast that situation
with in developer paidone which a has the upfront, that,fees ifobserving
a refund becomes due under the Town’s ordinance after the hasdeveloper
sold its properties, the Town would therefund fees to the current property

that,petitioners scenario,owners. inargueThe the first the fees would have
—been “refunded” to the originalthedeveloper payor. Notwithstanding

however,hypotheticalthis inequity, we are not apersuaded that different
result is warranted.

brieflyWe will address the petitioners’ remaining arguments. The
petitioners argue the legislative historythat supports interpretationtheir

However,of “refund.” because we do not find the term “refund” ambiguous
statute,when read in the context of the entire dowe not consider the

Hudson, (2010)legislative history. 378, 384-85See Clare v. Town 160 N.H.of
(“Unless we find the tostatutory language ambiguous,be we will not

omitted)).examine legislative history.” (quotation Finally, to the extent that
the petitioners argue appealon that the trial interpretationcourt’s of RSA

V(e)674:21, a takingeffects of their property justwithout compensation, we
observe that the notpetitioners challengedid the constitutionality of the

Moreover,statute in the trial order,court. in its the trial court notdid
address constitutionality 674:21,the of either the Town’s ordinance or RSA
V(e), nor the petitionersdid raise inthe issue their motion for reconsid­
eration. weAccordingly, argumentfind that this was adequatelynot

review,preserved ourfor and we decline to address it. v.See Dukette
Brazas, 252,255 (2014)166 N.H. to(declining appealaddress issue on when
the record did not support party’sthe assertion that it was raised before

court).the trial

reasons,foregoingFor the we with trialagree the court’s interpre­
674:21,tation of V(e),“refund” as it is used in andRSA conclude that the

Town authoritywas within its to enact directing anyan ordinance that
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See RSApropertyto the current owner.paidfees beimpactrefund of
no longer674:16; :21, petitionersno that thedisputeV. Because there is
issue,at wethey paid impactfor the feesof the whichany propertiesown

to refund of thestandinghave no seek athat the petitionersconclude
itthe court did not err whenAccordingly,fees. trialunencumbered

dismissed the case.

Affirmed.
HICKS, CONBOY, LYNN, JJ.,DALIANIS, C.J., and concurred.and
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