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household,from his father’s but regularly kept gearvacationed and at his
home, household,father’s vacation not a ofwas resident his father’s and

antherefore not insured under his father’s insurance policy covering the
home).vacation As previously,noted the petitioners do not claim that

Matthews is a ofresident his mother’s Florida home.
above,For the reasons stated holdwe that the trial court did errnot in

determining that isMatthews not a “resident relative” of the Moulton-
borough property within ofmeaningthe the Vermont policy.Mutual

Affirmed.

DALIANIS,C.J., Bassett,and JJ.,CONBOYand concurred.
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Foster,A.Joseph attorney Pawlik,L.general (Stacey assistant attorney
general, on the brief and orally), for the State.

Barnard, defender,Thomas senior appellate Concord,assistant of on the
orally,brief and for the defendant.

Lynn, J. This is an interlocutory defendant, Carter,theappeal by Shawn
J.)from (O’Neill,a decision of the Superior Court denying his motion for

pre-indictment discovery pursuant (2001),to RSA 604:l-a on the ground
that the statute violates the ofseparation powers I,Partprovision of Article
37 of the New ConstitutionHampshire Superiorbecause it conflicts with
Court Rule 98. We reverse and remand.

I

pertinent 10, 2013,The facts are in dispute. Julynot On the State filed
four complaints against the defendant in the circuit court. Two complaints

himcharged with alternative knowingcounts of or degreereckless second
Carter;of Timothymurder and complaints chargedtwo him with alterna-

tive counts of knowing or degreereckless second ofmurder Priscilla
(2007).630:l-b,Carter. See IRSA The appeareddefendant before the

date, 6,circuit court on the same and was held without bail. AugustOn the
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and thecomplaints,to supportcause theprobablecourt foundcircuit
superiorto the court.were bound overcharges

discovery in9, pre-indictmenta motion forthe filedAugust defendantOn
of the motion. Thiscourt, supportinon RSA 604:l-arelyingsuperior

provides:statute

haspersonan accusedDiscovery in Criminal Matters. After
indictment, hetosuperior priorthe court andbound over tobeen

hasand as herights discovery depositionthe same toshall have
indictment, judicialall proceedingsto thatsubsequent provided

jurisdiction of theshall within thewith thereto berespect
court, hearingnotice of therefor and thereonsuperior petitionand

if hecounty attorney, attorney generalto thethe orgivenshall be
case.shall have entered the

motion, and, afollowing hearing, theobjectedThe to the604:l-a. StateRSA
a order 26.by Septembermotion written datedcourt denied thesuperior

(Priorthe SexualOpinionon decision in JusticesRelying primarily our of
(1997) (PSAE),Evidence)) the court found141 N.H. 562 RSAAssault

a that conflictsit is statuteprocedural604:l-a unconstitutional because
98, establishes, amongthat things,a rule otherSuperiorwith Court Rule

cases, usurpsin and therefore thediscoverylimits criminaltime for
proceedings. Octoberof the to control its own Onpower judiciaryessential

28, grantedcourt the defendant’sobjection, superiorover thethe State’s
interlocutory appeal ruling. acceptedto an of its We theapprovemotion

meantime, 3, the wason In the on October defendantDecember 6.appeal
degreeand secondon counts of first murderdegreeindicted alternative

(2007); 630:l-b,victim, see 630:l-a RSArespectmurder with to each RSA
from the State.shortly discoveryand thereafter he received

II

discovery sought bythe hethe defendant has now receivedBecause
merits,motion, the weturninghis before to willway of pre-indictment

of is notquestionthe of mootness. mootnessbriefly “[T]headdress issue
rules, regardedto is as one of convenience and discretion.”subject rigid but

253,N.H.Zoning Adjustment,Bd. 160PlymouthBatchelder v. Town of of
(2010) omitted). that this caseargueThe State does not(quotation255-56

one,moot, that, in an such as this theinterlocutory appealgivenis and
andfelonythe of in circuit court thefiling complaintinterval between a

superiorcase is over toof an indictment after the boundsubsequent return
andbriefing, argumentfar than time fornormally requiredcourt is less the

court, exceptionin this the familiarthis we find that case satisfiesdecision
capable yetof repetition,doctrine for cases that “areto the mootness
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review.” v.evading Superintendent,Fischer County HouseStrafford of
(2012) omitted).Corrections, 515,N.H.163 518 (quotation Accordingly, we

conclude that case notthis is moot.

III

On appeal, arguesthe defendant that RSA 604:l-a does not violate Part
I, (1) (a)of HampshireArticle 37 the New Constitution because: statutethe

(b)does not anusurp impairor essential function of the judiciary, and can
98; (2)harmonybe read in with Rule and to the extent there is a conflict

rule,between the statute theand the statute must prevail. agreeWe with
the defendant on both points.

We exercise de novo review of the trial court’s ruling on the
constitutionality of a statute. In Carter,See the Matter Bordalo & 164of

(2012).310, 314N.H. the party challengingAs the constitutionality of RSA
604:l-a, the State bears the burden of that itdemonstrating is unconstitu­
tional. Hampshire Governor, 378,New Health Care v.Assoc. 161N.H. 385
(2011). act,“In reviewing legislativea presumewe it to be constitutional
and will not declare it invalid except upon inescapable grounds.” Id.

omitted).(quotation “This means that notwe will hold a statute to be
unconstitutional unless a clear and substantial conflictexists between it and
the constitution. It also means that when doubts exist as to the constitu­
tionality statute,aof those mustdoubts be inresolved favor of its

omitted).constitutionality.” Id. (quotations and citation the trialBecause
rulingcourt’s was not based on the ofapplication RSA 604:l-a to the

particular case,facts and ofcircumstances this it amounts to a determina­
tion that the statute faciallyis unconstitutional. v.Hollenbeck,See State 164

(2012).154, case,N.H. 158 State,That thebeing the challengeras of the
statute’s constitutionality, “must establish that no set of circumstances

omitted).exist under which would be (quotation[it] valid.” Id.

IV

I,Part Article 37 of the New Hampshire provides:Constitution

state,In the government of this the three essential powers
thereof, wit, executive,to legislative, judicial,the and toought be

from, of,kept as separate other,and eachindependent as the
admit,nature of a free government will or as is consistent with

that chain of thatconnection binds the whole fabric of the
constitution in one indissoluble bond of union and amity.

CONST, I,N.H. art.pt. repeatedly37. We have that provisionobserved this
“contemplates no absolute fixation and rigidity powersof between the three
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Ctr., 164N.H.N.H. Med.Petitiongovernment.”ofgreat departments of S.
that,omitted). “Instead,(2012) recognizesit expressly319, (quotation327

among the threematter, overlappingthere must be somepracticalas a
of barriersimpenetrablethat the erectionandgovernmentbranches of

omitted). Article 37 “is violated(quotationId.required.”them is notamong
Id. (quotationof another.”usurps poweran essentialone branchonly when

omitted). occur, act to “defeat orbranch mustoffendingthis theFor to
v.another branch. Stateinherent functions” ofmaterially impair the

(2010).Merrill, 467, 472N.H.160

court, decisionon the PSAEprimarilytrial the State reliesLike the
There can be noto 604:l-a.1challengeits constitutional RSAsupportin of

exemplified byview casesminoritywe followed thethat in PSAEdoubt
(N. 1950), thatopining406 in thev. 74A.2d J.Winberry Salisbury,such as

granted theof the State Constitutionprovisionpowersofseparation
law, rules ofincludingtopower proceduralmakejudiciary the exclusive

569-71;PSAE, Lynn,at also Judicial Rule-­141 N.H. seeevidence. See
Hampshire: The NeedPowers in NewMaking and the Separation forof

2001)(March50,44, (hereinafter42 61Reform, N.H.B.J.Constitutional
However, inexplained Petitionrecentlyas weRule-Making”).“Judicial of

Center, advisory opinion,was anMedical PSAEHampshireSouthern New
ofand its discussion thebinding precedent,not constitutewhich does

“unnecessarilythat waslanguagedoctrine usedpowersofseparation
Ctr., 164 N.H. at 328.N.H. Med.broad.” Petition S.of

Nonetheless, to this case from Petitiondistinguishthe seeksState of
that in thatgroundson the caseMedical CenterHampshireSouthern New
screening panelprovisions injuryof the medicalchallengedviewed thewe

(“we assume,of of id. at 327equivalentas the rules evidence. Seestatute
provisionsthe ofplaintiff’sthat the characterizationdeciding, [ofwithout

correct”).(2007) evidentiaryto is The Staterules]as akinRSA 519-B:8-:10
the applicationrestrictedmerely“Petition N.H. Med. Ctr.argues that ofS.

1 LaFrance, (1983), argue that RSA 604:l-aupon v. 124 N.H. 171 toThe State also relies State
power the courtsseparation powers because it interferes with the ofthe of doctrineviolates

however,LaFrance, readily distinguishableproceedings. is because theto owncontrol their
case, permittedrequired police be to wear firearmsat in that which that officersstatute issue

objection judge, powerpresiding limited the of thenotwithstandingin the of thecourt
persons appearing Asjudiciary physical of in the state’s courtrooms. weto the conductcontrol

judiciary proceedings,power to the conductexplained, the control its ownof“[t]he of
poweris aparticipants, the court and the environment the courtthe of officers ofactions of

job justice.”effectively administeringabsolutely necessary itsfor court to function and do ofa
added). case,LaFrance, (emphasis at in this which dealsat The statute issue124 N.H. 179-80

discoveryprosecutor’s obligations, not a similar intrusiontiming does involvewith the of the
assignedjudiciary absolutely necessary carrying outto itsa core of theinto function

responsibilities under constitution.the
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rules,of analysisthe contained in with torespect evidentiary[PSAS'] but
did not find that the case was overruled or withinapplicable respect to rules

only practices procedure.”which relate to court disagree.and We
it is true thatAlthough Petition Southern New Hampshire Medicalof

Center dealt with what we to legislation regardingassumed be an
matter,evidentiary the argumentState’s fails to take account of the

that led to decline toanalysis reasoning.us followPSAE’s In particular, the
ourState overlooks discussion about the constitutional history surrounding

adoption II,the of the amendment that added Part Article to73-a the State
Constitution, which explicitly codifiedthis court’s rule-making power.2Not

thatonly does amendment contain no thatlanguage indicating the court’s
power exclusive,isrule-making to be but the ofrecord the constitutional

that proposedconvention the amendment makes clear itthat was not
abridge legislativeintended to overauthority procedures,court see Petition

Ctr., 328-29,N.H.S. Med. 164 N.H. at and the “citizens onvoting theof
1974 amendment were not informed authority judiciarythat the of the to

proceduralcreate rules was intended beto exclusive.”Id. at (emphasis329
added).3

authority legislatureThe of the to enact statutes addressing matters
of procedurecourt had recognized by longbeen this court before the

See, McDaniel, 231,of 73-a. nadoption e.g.,Article Cater 21 N.H. 232
(1850) (“The practice depositionsof intaking HampshireNew alwayshas
been governed by subjectthe statutes on that from organizationthe first of

courts,the and the courts have no authority dispense anyto with of the
statute.”); (1917)requirements Lebanon, 413,of the LaCoss v. N.H.78 417

(holding that court had power pre-trial discoveryto order of sketch and
photograph prepared by defendant “unless ofthere is some statute this

or added)).state of procedure Indeed,rule which it” (emphasisforbids as
correctlydefendant’s counsel argument, trulyobserved at oral itwere the

legislaturecase that the lacked topower enact laws addressing judicial
procedure, innumerable long-standing sections of the Revised Statutes
Annotated that address practice procedurematters of court and would be

question. Havingcalled into no any uncertainty,desire to foster such we
clarifynow that legislature's]“the withauthority judiciaryshare[d] the to

2 II, 73-a,Long adoption rule-makingbefore the of authorityPart Article “[t]he inherent of
general jurisdiction” recognized Hampshire. Corp.courts of was well in RealtyNew v.Nassif

(1966)Co., 267, omitted).(quotationNational Fire Ins. 107 N.H. 268-69
3 colloquy NighswanderDelegates quotedAs the between Gross and that we in Petition of

clear,Hampshire purpose simplySouthern New Medical Center makes the of 73-aArticle was
judiciary’s pre-existing rule-making power,to consolidate the which had theretofore been

court,separately by Ctr.,of inexercised each level this court. See Petition N.H. Med. 164ofS.
N.H. at 328-29.
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Ctr., N.H. atN.H. Med. 164S.Petitionprocedure,”courtregulate of
incourt procedureto matters but covers329-30, evidentiarynot limitedis

regulatesThus, is a statute thatfact that RSA 604:1-athe meregeneral.
powersofseparationofit violative thecourt does not renderprocedures

doctrine.
MedicalHampshireNewclear in Petition SouthernAs also madewe of

maythe legislatureon how farCenter, however, obviously“there are limits
thatnot, procedural statutesexample,for enactlegislature maygo. The

tojudiciaryof the resolveadjudicatorycore functionscompromise the
of allrightsand the constitutionalfairly impartially protecttocases and
thatmaintainsthe courts.” Id. at 330. The Statewho come beforepersons

itlegislationof becausecategoryinto this prohibitedRSA 604:l-a falls
discovery, a functionability regulatecourt’s tosuperiorwith theinterferes

judiciary.”the Theas essential ofpowerthat characterizes “anthe State
(1) thatfaulty premises:twofads it is based onargumentState’s because
(2)discovery; and thatpre-indictmentCourt Rule 98Superior prohibits

pre-indictmentcourtsuperior grantthat theRSA 604:l-a mandates
is correct.premisein all cases. Neitherdiscovery

Rule 98ruling, Superiortrial court’s CourtAt the time of the
inmaterials thediscovery specifiedthat the State mostrequired provide

entry guiltya notthirty daysten or calendar after the ofrule eitherwithin
(A)(1),(2).4 aR. Since defendantthe SUPER. Ct. 98plea by defendant. See
chargea unless until he hasplea felonyto a to andrequiredcannot be enter

CONST, I, 15;art.pt.N.H. RSA 601:1grand jury,indicted the seebybeen
to(2001), play respect felony chargescomes into withobviouslythe rule

However, ofno Ruleprovisionthe has been indicted.only after defendant
to the returnordering discovery priorcourt fromprohibits superior98 the

N.H., 120,v. 153 N.H. 144Press Stateof an indictment. Associated ofCf.
I,458:15-b,(2005) in that access(noting “[njothing requires [tothat RSA

always granted,in be withoutfinancial domestic relations cases]affidavits
officialscourt, anylitem or state or federalleave of to the adguardian

Rather, with ourconsistentSupport”).of Office of Childoutside the
possible,rule In theharmonizing and a court wheneverof a statutepractice

630, 635(2007),we conclude that& 155N.H.Maynard Maynard,Matter of
ofaddressingnot the mattersensibly simplycan construed asthe rule be

4 Hampshire, Rule thatSuperior the of which include 98The of the Court of State NewRules
2013,1,renamed, “Rules theopinion, as the ofat in effective Octoberis issue this were

SuperiorHampshire Applicable in Filed inSuperior Criminal Casesof the State of NewCourt
Super temporary98.Accordingly, Ct. Crim. R. UnderRule is now cited asCourt.” 98

2014, specified98, approved February theSuper in all ofto Ct. R.amendments Crim.
entry Sup.days guilty plea.of a not Seediscovery be within ten aftermaterials must disclosed

20, 2014, Appx.Feb. A.Ct. Order of
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atdiscovery (holdingall. See id. that former Courtpre-indictment Superior
timingthe in“specifies requestRule 185 of a for alimony originalthe

requestdivorce whereas RSA 458:19 a forproceedings, permits alimony to
divorce”).yearsfiled for to five after theupbe

require superiorNor does RSA 604:l-a the court to grant pre­
in adiscovery everyindictment case in which isfelony charge bound over

it. contrary,to On the the statute states thatspecifically the accused “shall
have torights discovery depositionthe same and he subsequentas has to

added).(emphasis indictment,indictment.” RSA 604:l-a And tosubsequent
discovery depositions governed by (2007),and are Rule 98 and RSA 517:13
respectively, both of which generally preserve the court’s discretion to

ofregulate scope discoverythe and astiming so to balance the competing
(theof parties defendant,interests all affected or State,individuals the

etc.)witnesses,victims, justiceand to in particularachieve the case. See
98(J)Ct. (“Upon cause,SUPER. Crim. R. a showingsufficient of good the

may anycourt at time order that discovery required denied,hereunder be
deferred,restricted or or make such other order as is appropriate.”); RSA

517:13, (statingII that court in its may permit“[t]he discretion partyeither
witness,any defendant,to take the ofdeposition except the in any criminal

satisfied).5finding statutorycase” that criteriaupon are

Because RSA 604:l-a angrants only rightsaccused such to pre­
discovery post-indictment,indictment as exist preservesthe statute the

power regulate pre-indictmentcourt’s to itdiscovery, to thetailoring facts
case,and particularcircumstances of the in the regulatessame manner as it

Thus,post-indictment discovery. agree that,we with the defendant the“[i]f
State, case,in a particular believes that pre-indictment discovery should
not be itrequired, is free to thatrequest discovery be ‘deferred’ uponbased

”a ofshowing cause.’‘good

Additionally, to the extent that there anyis residual tension between
(insofarthe statute the ruleand as Rule can98 be viewed as implicitly

establishing a positiondefault that generally discoverydisallows to a felony
indictment,defendant until after whereas RSA 604:l-a establishes the

default ofposition pre-indictment discovery),allowance of we conclude that
the statute thetrumps rule. As stated previously, legislative power to

of procedureaddress matters court ifprecluded onlyis the legislation at
“eompromise[s]issue the core adjudicatory functions of the judiciary to

fairlyresolve cases impartially protectand and to the rightsconstitutional

5 517:13, III, witnesses,applies expert giveRSA to denywhich not thedoes court discretion to
cases, Martin,deposition expert felony 63, (1997),the of inwitnesses see v. 142 N.H.State 65

timing depositionsbut the of such is left to the court’s discretion.
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Ctr.,N.H. Med.Petition S.the courts.”of all who come beforepersons of
whyas how orargument topersuasiveat The offers no164 330. StateN.H.

todiscovery priorto materials indict­personan accessaffording accused
judiciary, par­of theadjudicatory functionscompromises the corement

to that availablediscoverysince, limiting pre-indictmentticularly by
regulatetoabilitythe courts’preservesthe statutepost-indictment,

so,beingThat thejustice may require.asdiscovery case-by-caseon a basis
tolaw-making power,of theauthority, primary repositoryaslegislature’s

oftimingwith to the thepolicy respectthe publicState’sestablish
cases, anyin overobligations felony prevailsdiscoveryprosecution’s

165,Foster, 42 N.H.Demingin 98.6See v.conflicting policy set forth Rule
(1860) make both andauthority generalinherent to(recognizing178 courts’

rules, here,“no in ever claimed theEngland,court orspecial adding,but
legislature,enactment of thepower disregard anyto with ordispense

McNamara, Thepowers”);in the of constitutionalpassed due exercise its
inPrinciple and Role the Courts NewSeparation Powers theof of

(June 2001) (“Review66, to83 of cases leadsthe[]42 N.H.B.J.Hampshire,
theLegislatureif is conflict between the andthe conclusion that there a

must unless its action strikes atJudiciary, legislativethen the action control
as of the and courtsability ‘judicatoriesthe of the court’s to act oneheart

II, HampshirePart 4 of the Newof described in Articlerecord’
(March 2001)at 48Constitution.”); Rule-Making, 42 N.H.B.J.Judicial

(“[U]ntil judicialany questionthe there was never that [thePSAE case
legislativerule-making subject overridingwas toauthority]branch’s

control.”).

tosum, as the enact laws thatjust legislature possesses powerIn the
statutory precedents,this and constructionoverride court’s common law

(2007) (“UnlessSharek, 28, otherwisesee re 156 N.H. 30In Estate of
Constitutions, maythe or theby Legislatureeither State Federalinhibited

laws, common, . . .”statutory pleasureat its .existing both andchange
omitted)), statutory prevailalso do its enactments over(quotation so

rules, compromise the corecourt unless those enactmentsconflicting
adjudicatory judiciary.functions of the

Reversed and remanded.

JJ.,Dalianis, HICKS, CONBOY, BASSETT,C.J., and and concurred.

6 availabilityunwisely presumptive oftheIf that 604:l-a establishesthe State believes RSA
indictment, remedydiscovery prior its is to relief from theto the return of an seekmaterials

repeal oflegislature, in of or the statute.the form amendment


