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jurisdictionexercise of personal Theyover them. contend that their claims
action,separate such,were from petitioner’sthe and as cannot be used to

jurisdiction.support personalthe exercise of Assuming, without deciding,
claim,that the trial by relyingcourt erred the ofupon proofs we conclude

that, above,for all of the reasons discussed Carlson and the Schweitzers
had sufficient minimum contacts with New toHampshire justify the
exercise of personal jurisdiction over them.

IV

above,For the reasons stated we that long-armhold this state’s statute
and federal process requirementsdue permit New Hampshire courts to

jurisdictionexercise personal all of respondentsover the in this case.

and remanded.Affirmed

Dalianis, C.J., Bassett, JJ.,and Hicks and concurred.
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(.Nicholas Cort,Foster, attorneyA. assistantJoseph attorney general
forgeneral, orally),on the brief and the State.

(JoshuaGordon,L. L. onLaw Joshua of Concord Gordon theOffice of
orally),brief and for the defendant.

J.),Lynn, Superior (Kissinger,a trial in Court theFollowing juryJ.
Paul, the ofdefendant, convicted on three counts of sale anRichard was
marijuana,ounce or more of one count of with intent topossession

one of of amarijuana,an ounce or more of and count the saledistribute
(2011) (amended318-B:2,to See RSA :26representedsubstance be LSD.

2013). complythat the trial court failed toappeals, assertingThe defendant
2013) nullificationby declining give juryto the(Supp.with RSA 519:23-a

jury instructions thatby givinghe and otherrequestedinstruction
effectively his nullification affirm.“jurycontravened defense.” We

17, 27,are from the record. On andfollowing April AprilThe facts derived
Force,16,2012, aAttorney Drug usingthe Task confidentialMay General’s

defendant,informant, buys of themarijuanaconducted controlled from
27,30,buy arranged Aprilfor 2012. On theMaya final controlledwith
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defendant also sold the confidential informant a repre-substance that he
to During May meeting,sented be LSD. the 30 the defendant was arrested.

The defendant was tried before a injury April 2013 and found on allguilty
charges.

trial, defendant,Before the who characterizes “marijuanahimself as a
activist,” requested followingjurythe instruction:

requiredYou are not to convict the defendant. If feel that ayou
case,justconvictionwould not be a fair or inresult this it is within

ifyour power acquit youto even thefind state has met its burden
proof.of You must however in mindkeep that we are a nation

laws.governed by Unless defendantfinding the isguilty repug-
nant to your justice yousense of should followthe instruction on

you.the law as I it to Yougave keepmust also in mind youthat
may not find the defendant guilty unless the State has established
guilt beyond a doubt.reasonable

responded by objecting only instruction,The State to the ofwording the
and proposed followingthe alternative language:

are a nation governed byWe laws.You should followthe instruc-
tion on the law as I give you,it to including the instruction that

should find theyou guiltydefendant if the hasstate established
beyond However,aguilt findingreasonable doubt. if the defen-
guilty repugnant your justice,dant is of youto sense and feel that

a conviction a fair just case,would not be or result in this isit
yourwithin to even ifpower acquit you find the state has itsmet

proof.burden of

At a hearing juryto review instructions justheld before closing
arguments, the defendant informed the that objectcourt he did not to the
State’s proposed supportinstruction. In of his argument that courtthe

instruction,giveshould the proposed the defendant that al-contended
though RSA 519:23-a him toright argueafforded the nullification to the
jury, provisionstwo of jurorsthe standard instructions given to in criminal
cases tended to suchnegate argument.an The first is the instruction which
states, ‘You follow Imust the law as it ofexplain regardless any youopinion

have as to themay oughtwhat law to be.” The issecond the so-called
instruction,Wentworth which states:

youIf have a reasonable doubt as to whether provedthe State has
any ofone or more the of crime charged, youelements the must

However,find the ifguilty. youdefendant not thatfind the State
provedhas all of the of charged beyondelements the offense a

doubt, youreasonable should find the defendant guilty.
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added).(1978)832, TheWentworth, (emphasisv. N.H. 839118State
and withinthat between “must” “should”argued the distinctiondefendant

theadequately apprisedoes notinstruction is too subtle andthe Wentworth
aobject nullificationgivingits to The State did not tojury ability nullify.of

that RSAit but observedusing language proposed,instruction the had
ancompel givenot the court to such instruction.519:23-a does

agivetrial court announced that it would notthe theFollowing hearing,
then his toobjectionThe defendant reiteratedjury nullification instruction.

bylaw court.that the “must” follow the as stated thejurythe instruction
objection could bethe State that the defendant’sresponse, suggestedIn

tochangedin the instruction were “should.”if the word “must”resolved
instruction, and thechangeto this to the defendantagreedThe court make

objection.nomade further
jurors theythe thatDuring closing arguments, defense counsel informed

thoughtif had itsacquit they provencould the defendant even the State
doubt, so,beyond urged jury arguing,and the to docase a reasonable she
circumstances, notman, justthis in the fair and verdict is“with these

thatacknowledged descrip­In the defendant’sguilty.” closing,its the State
correct, onof nullification that based the evidencejury arguedtion was but

the trialjury guilty. closing arguments,the should find the defendant After
that, as I itexplainthe “You follow the lawjurycourt instructed should

oughtlawany opinion you mayof have as to what the to be.”1regardless
Followinginstruction. thegaveThe court also the standard Wentworth

convictions, notwithstandingthe moved for the ver­judgmentdefendant
dict, which trial court This followed.appealthe denied.

that the trial court’s instructions contra-juryThe defendant asserts
jury’sof the nullifica-explanationdicted and undermined the defendant’s

righttion laid out in 519:23-a. The defendant contends that RSAas RSA
broadly with requiresbe construed and that itcompliance519:23-a should

(1) juryto a nullificationthat: the trial court allow the defendant make
(2) norjurythe trial court’s instructions neither contraveneargument;

(3) the a moreargument; givethe defendant’s and trial courtundermine
nullification instruction than the standard Wentworth instructionrigorous

nullification.The Statejury adequatelyto insure that the is informed about
withmerely pre-existing agreelaw.Weasserts that RSA 519:23-a codifies

the State.
law,of an of which wepresentsThe construction RSA 519:23-a issue

(2010).Addison, 732, thede v. 160 N.H. 754 We arereview novo. See State

1 differentlythat, lawyers Ithe law from the law asThe court also instructed “If the state
you myexplain you, ignoreand the of theit then must follow instructions statementsto

objectlawyers.” portionthis thedid to of instructions.The defendant not
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legislature’sfinal arbiters of the intent in the ofexpressedas words the
statutes,as astatute considered whole. Id. When interpreting we look to

itself, and,ofthe the statute ifplain language possible, construe that
tolanguage according plain ordinaryits and Id.meaning. interpretWe

legislative intent from the statute as and willwritten neither consider what
the have said nor add itlegislature might language did not see fit to include.

Additionally,Id. we a ininterpret statute the context of the overall
statutory notscheme and in isolation. Id.

2012,In 519:23-a,the New Hampshire legislature enacted whichRSA
1,on Januarytook effect 2013.2It “In all proceedingsstates: criminal the

permitcourt shall the to inform jury rightdefense the of its to judge the
facts and the lawapplication the in relation to the in controversy.”of facts

2013) added).(emphasisRSA 519:23-a In(Supp. the enactingsession law
statute, legislaturethis the included following preamble:the

Findings and Intent of Generalthe Court. Under the decisions of
Hampshireboth the New supreme court and Unitedthe States

Court,Supreme the has the tojury right judge factsthe and the
theapplication law in to the inrelationship controversy.of facts

The jury system at its it fullyfunctions best when is informed of
jury’sthe prerogatives. generalThe court wishes to perpetuate

and the rightsreiterate of the jury, as ordained under common
law and inrecognized the American jurisprudence, preserv-while
ing rights defendant,the of a 1,criminal as inenumerated part

20,articles 15 and New ofHampshire Bill Rights.

2012, added).(emphasisLaws 243:1

Two of bothfeatures the statute the preambleand stand out in regard
argumentsto by First,the advanced the defendant. neither contains

language that purports to trialimpose upon anythe court obligation to
the jury jury Second,instruct as to nullification. importantly,and more the

inhighlighted both thelanguage statute the preamble,and which ofspeaks
informing the ofjury rightits judgeto the of theapplication law in relation

facts,to is decidedlythe not a jurydirection that the tois have the toright
—judgmentsit in which,of the law the prerogative claims,the defendant

jurylies at the heart of nullification. v.United States Dougherty, 473Cf.
(D.C.1113, 1130-37 1972).F.2d Instead,Cir. the merelystatute delineates

the jury’s traditional function determiningof how law appliesthe to the
them,facts as it has found it necessarilywhich must inperform caseevery

2 Thus,applicabilityThe State does not thecontest of this tostatute the offenses at issue. we
questionhave appliesno occasion to consider the of whether the statute to offenses committed

prior theto date it took effect.
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ASSOC.,a Bar CRIMINAL JURYreach verdict. See N.H.in order to
(1985) (‘You youthe to in theseapply given1.01 must lawINSTRUCTIONS

verdict.”);justa fair seein this reach andwayinstructions to the facts and
J.)(1843) (Gilchrist,State, 536, (criticizingThe 13 N.H. 549also Pierce v.

thelawyers “a to discriminate betweenand for failuresome courts
fact, by jury”).and the decision of the law theof the law to theapplication

theambiguous, legislativedo not find RSA 519:23-a to beweAlthough
historyinstructive in this case. Thathistory of statute is particularlythe

to law. Thecodify existingof theplain legislaturemakes the limited intent
RSA was introduced in the 2011ultimatelythat became 519:23-alegislation

(HB) 2012,House 146.See Laws ch. 243.Aslegislatureof the as Billsession
drafted, have thelanguage givenHB 146 contained that wouldoriginally

the the law. It stated:jury judgethe to both facts andright

juryinstruct itsIn all court the court shall the ofproceedings
nullifyto law as the facts and tothe as wellright judgeinherent

any unjust.all actions find to be The court is mandatedtheyand
for the topermit explainto the defendant or counsel defendant

tojury jury.this of nullification theright

Judiciary 15-0 tohearing, the House Committee votedFollowing public
(ITL). See“inexpedient legislate”recommend that the bill was to N.H.H.R.

(2011). that, drafted, this281 “The committee concluded as bill wouldJOUR.

putto the law on trial rather than theincorrectly juryinstruct the
actuallylaw in case before it. The committee furtherapplication of the the

informsadequatelythat the so-called ‘Wentworth’instruction...concluded
jury of nullification without it.” Id.unquestioned right misleadingthe of its

House,fullrecommendation came before the the billWhen the committee’s
committee, it to therecommitted to where was amended removewas the

the tojury right “judge “nullify anythe the to law” andlanguage granting
jurors] unjust.”all to be id. at 341.Substituted wasand actions find See[the

jurythe to thelanguage right judgecourt to instruct the of itsrequiring
facts,and law court toapplication requiringfacts the of the to the and the

Thereafter,jury.this to the See id.permit explain rightthe defendant to
criminalit to casesapplicable onlythe bill was further amended to make

jury rightto the that the court instruct the of itsand eliminate requirement
in controversy,and the law to factsjudge applicationto the facts the of the

and, 2012, onlyas in contained the that theultimately requirementenacted
2012,juryinform of this See Lawspermit right.court the defendant to the

243.ch.

law,merely codifying existingasFinally, construing RSA 519:23-a
law,a the con­conferring jury judge nullifyrather the to or isrightthan on

with the of constitutional avoidance. This well-establishedsistent doctrine
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us,requires reasonablydoctrine whenever to apossible, construe statute so
itbringingas to avoid into conflictwith constitution. See v. Ploof,the State

(2011).609, 620 interpreted162N.H. Were RSA 519:23-a to grant juries the
law,right judge nullifyto or the there would be a significant question as to

(“[I]tPierce,constitutionality.its See 13 N.H. at 554 is the opinion of the
court, that it is inconsistent with the thespirit of constitution that questions

law, less, law,of and still ofquestions constitutional should bybe decided
court”)of tojury, contrary (Gilchrist,the verdict the the instructions of the

(“IfJ.); 571 act,id. at it were true that the to anlegal power do without legal
it,accountability act,for established a to doright that the jury might

rightfully acquit cases,the accused in all without to orregard the law the
evidence, undoubted,for their so do ispower to and their exemption from

clear.”) C.J.);accountability (Parker,equally see also State Hodge,v. 50
510, (1869) that, Pierce,N.H. 523 in(noting the ofcommon law New

Hampshire, which to that decisionprior permittedhad the jury judgeto the
law, unconstitutional,“was held to illegalbe and and the new doctrine was

jury cases”).announced that the are not the of the injudges law criminal

Having concluded that RSA represents519:23-a simply a codifica­
tion of law thepre-existing regarding jury eases,function of the in criminal

brieflywe summarize that It islaw. well established that jury nullification
is a therightneither of defendant nor a recognized bydefense law.State v.

(2005).Sanchez, 625, Rather,152 N.H. 629 jury nullification is the
undisputed power acquit,of the ifjury contraryto even its verdict is to the
law given by judge Id.;as the and contrary to the evidence. see also State

(1984)200,v. 125Mayo, N.H. 203 (recognizing jury nullification to be “an
omitted)).historical ofprerogative jury” (quotationthe The trial court

ordinarily gives instruction,the which equivalentWentworth is a jurythe of
Sanchez,nullification instruction. 152 atN.H. 629. The defendant is not

to a instruction,entitled more nullificationspecific jury and the decision to
instruction,angive such requested,when withinlies the sound discretion of

the trial court depending on the facts of a particular case. State v.
Bonacorsi, 28, 31 (1994); (1989).Brown, 520, 527139N.H. State v. 132N.H.
Here, instruction, and,the court gave above,the Wentworth as discussed

innothing requiredRSA 519:23-a the to do anythingcourt more.

closing,In her the defendant’s counsel not arguedid that the
provisions of chapterRSA 318-Bthat he chargedwas with did notviolating
apply by Rather,to the facts the State at trial. asproved pertinent to the

issue,nullification counsel jurycontended that the should find defen­the
notwithstanding law,dant not guilty the “But askarguing: yourself

you,whether this law makes sense to on onethat hand has nosomething
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governmentsthe other hand there are severalyet, onapplication,medical
inmedically RSA 519:23-aapplied.” Nothingare it to beallowingwho

an argumentthe to make suchtrial court to defendantpermittherequired
courtrequiredid the statute thejudgeto the law itself. Norasking jurythe

than follow court’sthat it “should” rather “must” thejuryto instruct the
anThus, the ofgavethe trial court the defendant benefitinstructions.

He isto which was not entitled. thereforeand an instruction heargument
(2014)Wells, 73, 77 (holdingv. 166N.H.complain.to See Statepositionin no

evidence that wasimproperly properlytrial court struckthat where
secureadmissible, achieved more than he was entitled to“the defendant

to ajustice’sof trial failure declarecomplaincannot theconsequentlyand
(quotationsuch andattemptedthe introduction of evidence”mistrial for

(1978)844,omitted)); thatDorsey, (notingN.H. 847State v. 118brackets
use of the harmscompetingthe defendant this backdoor“by allowing

notstatute, him the of a defense to which he wasgavethe court benefit
entitled”).

conclusion, trial allowrequiresIn RSA 519:23-a the court toalthough
jury to the and theright judge“to inform the of its factsthe defendant

in controversy,”law in to facts it does notof the relation theapplication
thatjuryto to inform it has thecourt allow the defendant therequire the
words,to law. In it is notrightto the law or the the otherright judge ignore

Further, no that court’snullification statute. it is of moment thejurya
juryhave the defendant’smayinstructions contravened or undermined

togave rightthe statute the defendant noargumentnullification because
argument.make such an

Affirmed.
JJ.,DALIANIS, C.J., HICKS, CONBOY, BASSETT,and and concurred.

Public Labor Relations BoardEmployee
No. 2013-690

FightersAppeal of Fire ofProfessional Hudson,

IAFF Local 3154
(New Board)Hampshire EmployeePublic Labor Relations

Argued: June 201426,
Issued: 201428,OctoberOpinion


