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order,fact, thisaccount, of consistent withfindingsin it shall makeeither
anyand thirdpetitioneraccounts of thethe interests in theconcerning

parties.
evidentiaryawhether furtherto trial court’s discretionleave theWe

isremand warranted.hearing upon

inpart; part;in vacatedAffirmed
remanded.

JJ.,CONBOY, BASSETT,ÜALIANIS, C.J., concurred.and LYNN and
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Foster, (HeatherA.Joseph attorney general Flanner,A. attorney, on the
orally),brief and for the State.

Christopher Johnson, defender,M. chief Concord,ofappellate on the
orally,brief and for the defendant.

CONBOY, defendant,J. The Rawnsley, appealsKevin byhis conviction a
(2007).jury robbery.of See RSA 636:1 On appeal, argueshe that the

J.)(McNamara,Superior Court committed errorplain when it failed to
testimonystrike certain by wife,the defendant’s former Stacey Rawnsley.

See SUP.Ct. R. 16-A. affirm.We
parties establishes,The do not ordispute, the record followingthe facts.

The defendant’s conviction arises out of that Februaryevents occurred on
16, At approximately p.m.2008. 10:00 that night, Mohammed Ahmed was

atworking the K2 Market in Pittsfield when a masked man theentered
name,store. Ahmed theWhen asked man for his the man “Jonreplied,

Ahmed,Benedict.” The man approached who was off in theturning lights
refrigerated cases,display bat,and struck him on the head with a baseball

himknocking ground.to the The man then struck the registercash with the
bat it opened,until cash register sweatshirt,stuffed from the into his and
fled store.the

A thepasserby saw man flee the store and heard help.Ahmed’s cries for
911, and,The passerby arrived,called policewhen the described to them

the man’s Aclothing. police atracking dog followed fromscent the store
parts ofthrough downtown Pittsfield. The track failed to lead the topolice

a suspect.
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later, 2012,inyearsthe until fouridentified tosuspect policewasNo
to information about theoffering provideStacey police,contacted thewhen

tofor with criminalexchange regardin considerationrobberyK2 Market
thereported police,her. topending against Staceythenthat werecharges

trial, that defendant had committedthat she believed theand testified at
a herUltimately, Stacey reduced sentence onrobbery.the received

charges.criminal
trial, noStacey longerhe weretime of the defendant’s andBy the

However, robbery,thethey were still married on the date ofmarried.
that, that and16, trial, Stacey evening,At on she2008. testifiedFebruary

home two hoursusing approximatelybeen cocaine at forthe defendant had
apartmenttheir Pittsfieldargued. She saw the defendant leavetheywhen

clothes, sweatshirt,a hooded a cold-weatherwearing includingblackwhile
mask, him take a wooden bat.gloves.face and She also saw baseball

the atapartment approximatelythat the defendant leftStacey testified
thirtyand minutes later. She testifiedapproximately9:45 returnedp.m.

in, copcame cars wentthat ... two and fiveminutes after he two“between
lights Stacey pullon.” saw the defendantdown with their bluestreet][our

Staceyin out of his When asked the defendantmoney small bills sweatshirt.
been, not it.worryhad he told her to aboutwhere he

thereportthat after a television news aboutStacey seeingtestified
that he thesuspicionshe the defendant with her wasrobbery, confronted

store,hadeventuallyThe that he robbed therobber. defendant admitted
of crimeand details the to her.described

the lied shetheory Staceycounsel’s of case was that whenDefense
robberythe the and that she wascommittingaccused defendant of

to her to future incarceration. Tobymotivated lie desire minimize her
credibility, Staceyherimpeach repeatedly questioneddefense counsel

lie, testimony sheusingabout her motive to her and statementsdeposition
jail. telephonein calls from In one March 2012telephonemade recorded

call, 40 inStacey “facing yearsa friend that she 20 to the Statetold was
wasgiving police robberyand that the information about theprison”

Inthat allow to be on“[pjrobably only thing”the would her released bail.
statement, explained:his defense counselopening

Staceyfor four becauseyearsThis case was not solved
. time inyears.for . . SomeRawnsley wasn’t arrested four

2012, .February, . . she decides to come forward.March

a bunchthis not bunch of CSI. This case is notSo case is a whole
Theperson. policeThe that’s thefingerprints. police sayingof
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years,couldn’t for four Stacey Rawnsleysolve this until was
the eightbehind ball and needed some assistance. [Assessing] her

is the mostcredibility single thingand the most important that
have to do in the ofyou’ll couple days.next Please watch her

closely.

Defense counsel reiterated this theme in his closing argument:

Youcan and Staceyshould find that wasRawnsley bymotivated
the fact sentence,that she received consideration for her that she

client,my client,dislikes mythat she has malice towards whatever
want to intoyou impute her motives and bias. That’s your role.

yearswas four gave[It] she the statement[later] [to the
. .police].. Why? Because it’s.when she was arrested.

It’s when she needed some consideration. And it’s when she
offered this information in for thatexchange consideration. And

time,only sayI’ll it one more because it’s lastmy time. She is
anyof is notunworthy belief. She You completelycredible. should
testimonydiscount her youbecause can.

. . . must scrutinize testimony[Y]ou her shebecause has
atsomething stake. She an inhas interest the . .outcome.. She

freedom,had an freedom,interest in her her continued in her
early chargesrelease from she pending[,] testifyhad to falsely
against my client. Please hold her foraccountable that.

In a withcolloquy counsel,the court opposingand defense counsel stated
“theorythat because his of this case is the is lying,”woman he “notwas

concerned about what ofcomes out her mouth.”

On theappeal, arguesdefendant that it was error to admit ofmuch
Stacey’s testimony because it “convey[ed] information covered theby
marital evidentiary privilege.” See N.H. R. Ev. 504. Because he never
objected to testimony,that the arguesdefendant the plainunder error rule.

Sup.See R. plain rule,Ct. 16-A. Under maythe error we consider errors
696, (2013).not raised before trialthe court. State v. Guay, 164 N.H. 703

The rule should be sparingly,used its use limited thoseto incircumstances
a miscarriagewhich of justice would otherwise Id.result. at 704. Our plain

(1) (2)error rule sets forth four requirements: error;there must anbe the
(3) (4)error must plain;be the error must affect substantial rights; and the

seriously fairness,error must affect orintegrity, public reputationthe of
judicialthe Id.proceedings. plain“We have looked to the federal error

inanalysis applying plain Noucas, 146,our error Staterule.” v. 165 N.H.
(2013) omitted).160 (quotation
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twoin this case for reasons.that there was no errorThe contendsState
First, by admitting Stacey’snot errthe trial court didargues,the State

Februaryofeveningthe conduct on therelated to defendant’stestimony
subject evidentiaryto the marital16,2008, testimony was notbecause that

(2003)243,Pelletier, acts that are(only149 247State v. N.H.privilege. See
subject evidentiaryto theto husband-wife relation” are“attributable the

omitted)). Second, trial court didargues,the State theprivilege (quotation
to the verbaltestimony related defendant’sby admitting Stacey’snot err

because, toalthough testimony subjectthat wasnightstatements on that
notprivilege bythe waived theevidentiary privilege,the marital defendant

testimony. Reporter’s (statingN.H. R. Ev. 510 Notesto the Seeobjecting
another theallowingtestimony of toevidentiary “bythat is waivedprivilege

objection”).matter withoutprivileged
conduct,his liketestimonyThe that aboutStacey’sdefendant contends

statements, subject thetestimony his is to maritalher about verbal
objectHe further that his counsel’s failure toevidentiary privilege. asserts

of thetestimony privilege.to the did not constitute a waiver
anywe thatargumentsWe need not address these because conclude

Noucas, at As an initialnot 165 N.H. 160-62.alleged plain.error was See
matter, testimony,theobjected challengedbecause the defendant never to

admissible,it with theagreeand the trial court never ruled we defendant
in failingthat is whether the trial court erred suapertinent question“[t]he

if to thetestimony.to strike” that Id. at 161.Even the failure strikesponte
“error,” plain.was that error was not See id.testimony somehow

or, Id.equivalently,“Plain is with clear obvious.”synonymous
omitted). minimum,“At a anappealsa court of cannot correct(quotation

Thus,unless clear current law. an error plainerror... the error is under is
that governingif it was or should have been obvious in the sense the law

omitted). “Generally,Id.clearly contrary____” (quotationwas settled to the
trial,is at thewhen the law not clear at the time of and remains unsettled

the court cannot be error.” Id.appeal, by plaintime of a decision trial
omitted).(quotation

strikespontehave never held that a trial court must sua ... [a]‘We
id., Although,to so in case.testimony,” and we decline do thiswitnesses]

have an when there couldconceivably, obligationa trial court would such be
testimony the substantialimpairedno that certain defendant’sdispute

fairness, public reputationor ofrights adversely integrity,and affected the
presentcase not such a circumstance.judicial the instant doesproceedings,

See id.
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‘"Whatis often overlooked in the rote application plainof the error
that, objection,standard is without is impossibleit almost to conclude that

the court error Smith,committed at all.” United States v.[trial] 459 F.3d
(11th 2006)1276, J.,1299-300 (Tjoflat,Cir. “Itconcurring). thingis one to

evidence,say to,that if objected excluded;should been quitehave it is
sayto that of objectionanother admission evidence over no is error in some

J.,abstract Id. at (Tjoflat,sense.” 1300 concurring). The problem with the
“is restrictions,second scenario that can evidentiarydefense counsel waive

legitimateand often has strategic doing J.,reasons for so.” Id. (Tjoflat,
circumstances,concurring). Under those of“[r]eviewing admission evi­

for plaindence error... can serve to transform defense strategiccounsel’s
J.,into (Tjoflat,decisions court errors.”[trial] Id. Inconcurring). way,this

counsel’s sound .strategy plain“[t]rial . . error at appellatebecome[s]
J.,urging.” (Tjoflat,counsel’s Id. concurring).

Here, defense counsel “may have had strategic reasons for not
objecting” Noucas,to Stacey’s testimony. 161;165 N.H. at see United

Lin, (D.C.760, 770 1996)v.States 101F.3d Cir. to(declining “thatconclude
it plainwas error for the not spontecourt to sua strike” a remarkwitness’s

observingand that may“[d]efense counsel have had strategic forreasons
not objecting”). Defense counsel may have decided not objectto as toso

case,his ofdevelop theory the which Staceywas that liarwas a and that his
client not the Hommerson,was robber. v.People 101,See 927 N.E.2d 113
(111. 2010)App. (observingCt. that defense counsel may have toelected not

toobject testimony on marital privilege grounds so as to “delve into . . .
case”).conversations help[ed] theory[that] establish his of the As defense

“Mycounsel stated: oftheory this case is the woman lying,is and ... I’m
not concerned whatabout comes out of her mouth.”

The of objectdecision whether to to inadmissible evidence is- an
of trialaspect strategy maythat counsel onmake behalf of a defendant. 3

al.,LaFaYeW. et 11.6(a), (3d§Criminal Procedure at 183-84 ed.
2007); French, (4th874, 1998)v. (“Decisionssee Sexton 163 F.3d 885 Cir.
that may be made without the defendant’s consent primarily involve trial

tactics,andstrategy such as introduced,what evidence should be what
made,stipulations objectionsshould be raised,what should be whatand

pre-trial omitted)).(quotationsmotions should be filed.” To the extent
that the defendant contends that his counsel’s decision to not object to
Stacey’s testimony deficient,was constitutionally his remedy is to seek a

groundnew trial on the of ofineffective assistance counsel. See v.State
(2011)507,Thompson, that,161 N.H. (observing524-28 generally, an
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to the trial courtpresentedbecounsel claim shouldineffective assistance of
instance).in the first

Affirmed.
BASSETT, JJ.,C.J., HICKS, concurred.DALIANIS, LYNN andand
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