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N. onWilson, PLLC, theStrasburger,of Manchester {JonBossie &
brief), for petitioner.the

byself-represented party, brief.David Spenard,

ofHICKS, final orders thepetitioner, Spenard, appealsThe SusanJ.
J.){Sadler, the Davidrespondent,in her divorce fromCircuit Court

(1) income toby: imputingargues that the trial court erredSheSpenard.
(2)alimony;and$4,000 supportfor of childper purposesof monthher

newly-discovereduponto case basedrequest reopenher the.denying
(3) notes,evidence; promissory one ofwhichaccountingnot for twomedical

estate;in the maritalhearing, dividingto the finalrespondent priorthe sold
(4) accounts, awarding respon-and themisidentifying two investmentand

affirm in in andpart, part,in of the accounts. vacatean interest one Wedent
remand.

were married inpartiesthe facts. ThefollowingThe trial court found
Both of themarriage. partieswas theduringJune 1998. One child born

inmarriage. manythe The has been involvedduring respondentworked
work andreal estate titleyears mainly doingbusinesses over the but

and his businesscyclicalwork with the real estate marketclosings. His is
2007,ina real estate businessrespondentThe soldrecently.has declined

$450,000. ofHe invested some theapproximatelyreceivedfor which he
company.to his title After the title businessmoney and used some start

decline, theremaining moneythe fromrespondentto the used salebegan
monthly steadyHe foundand bills.payof his real estate business to taxes

2012, earningin OctoberHampshirewith the of Newemployment State
$1,600bi-weekly.about

parties’the rela-throughoutpetitionerThe worked as an entertainer
daysto week until theperfour fivetionship. longworked hours andShe

that, to days perone two week.was she workedchild born. Aftercouple’s
healthworking ongoingdue toclaims she has not beenpetitionerThe that

about 2012.issues since June
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parties joint for inpetition JanuaryThe filed a divorce 2010. In
2012, court held a final Athearing. hearing,December the the the

petitioner nopresented expert testimonymedical to hersupport position
that is unable Followingshe to work. the court’s notice of ondecision

23, 2013, reconsideration,aJanuary petitionerthe filed motion for asking
the court to various and reopenreconsider issues the case to consider new
medical evidence that claimsupported her that she is unable to work. The

petitioner’strial court denied the motion. This appeal followed.

A trial court broad in fashioninghas discretion a final ofdecree
divorce, Brownell, 593,In the Matter (2012),Brownell & 163 N.H. 596of

it,and in the Inmanaging proceedings Sawyerbefore the Matter &of
(2010).11,Sawyer, 161 N.H. 18 encompassesIts discretion necessarily

decisions childconcerning support, alimony, and property distribution.
Brownell, 163 N.H. at 596. Its discretion likewise includes whether to

areopen uponmatter newly-discoveredbased evidence. See Town of Weare
653,v. (1981);121N.H. v.Paquette, 660 Bricker SpeareSceva Mem’l Hosp.,

(1974).229,114 231N.H.
We will not overturn a trial rulingscourt’s anabsent unsustainable

Brownell, 596;ofexercise discretion. See 163 atN.H. 161 N.H.Sawyer, at
18 the trial on(deferring to court matters such as in“resolving conflicts the
testimony, witnesses,the ofmeasuring credibility and determining the
weight evidence”);to be given & Aube,In the Matter 459,Aube 158N.H.of

(2009).465 “This means that we review the onlyrecord to determine
it objectivewhether contains an basis to thesustain trial court’s discre­

tionary Injudgment^].” the Matter Hampers 275,& 154Hampers, N.H.of
(2006).281 “If the findingscourt’s can reasonably made on thebe evidence

presented, Brownell, omitted).willthey stand.” 163 at (quotationN.H. 596

first byWe address whether the trial court erred aimputing monthly
$4,000ofincome to Inpetitioner. calculatingthe gross income for purposes

of child trialsupport, the court has todiscretion consider “the difference
between the amount a isparent earning and a parentthe amount has

inearned voluntarilycases where the parent becomes unemployed or
underemployed, unless the parent physicallyis or mentally incapacitated.”

IV(a) 2013).458-C-.2,RSA (Supp. a partyWhether is voluntarily unem­
ofployed underemployed question finder,is a of fact for the fact whose

decision we will not by Muller,disturb if it is supported the evidence. In re
(2013).512,164 N.H. 521

In case,this the record that the petitionerestablishes as anworked
throughout trial, however,entertainer parties’the Atmarriage. she testi-

fied that she had not forworked six months todue health issues. The
that,respondent duringtestified the themarriage, petitioner would earn at



4

investigatorA testified that$1,000 sheper night privatewhen worked.least
interview,the theDuringpetitioner.theanonymously interviewedhe had

$1,200 $1,600 night.to Thepermakeshe couldclaimed thatpetitioner
or therespondenteither thetestimonythe ofdisputedid notpetitioner

investigator.
moneyof onspent large sumspetitionerreflects that theThe record also

in wasmonths which she claimed shediscretionary during the sixexpenses
the madepetitionerthe court found thatto trialSpecifically,unable work.

$1,500 and Augustthan between Junediscretionary of moreexpenditures
2012, more than$1,600 andAugust and October2012, more than between

$1,400 and December 2012.between October
associate’spetitioner degree,noted that the has anFinally, the trial court

jobno to show she can’t work some evenand that “there is medical reason
notassertion that she had beenrespect petitioner’sWith to thepart-time.”

issues, wasthe trial court observed that “thereof healthworking because
that is totestimony positionto she unablesupport [her]no medicalexpert

work.”
evidence, trial court income to theimputedall of the theuponBased

week,$1,000 night perfor a minimum of oneper nightof at leastpetitioner
$4,000 thatarguesmonth. On theper appeal, petitioneror approximately

it notby expresslyincome to her because didimputingthe trial court erred
that, inargues findingfurthervoluntarilyfind that she Sheunemployed.is

entertainer,an the trial court failed tothat to work asshe could continue
the of the finalforty-five hearing,that was old at timeyearsconsider she

notdisability onlya her “frompreventingand that she had medical
employment.”. fromreturning any gainfulto former work . . but alsoher

testimonyprivate investigator’sshe that the was unreliableFinally, argues
priormore than two toinvestigator yearsthe had interviewed herbecause

trial.

IV(a)458-C:2, notrespondentwith the that RSA doesagreeWe
voluntary In Matterfinding unemployment.an of therequire express of

(2005). case,Donovan, 55, 58 In this the trial court’s& 152 N.H.Donovan
in itsvoluntarily unemployed impliedis is order.finding petitionerthat the

medicallythat isthe her claim she unablerespect petitioner’s age,With to
work, the hadinvestigatorand amount of time that had sincepassedto the

for trial court toher, conclude that these matters were theinterviewed we
credibilitythe of thedeterminingin the evidence andweighingevaluate

record, that thereAube, at this we concludeUpon158N.H. 465.witnesses.
finding that theimpliedthan for trial court’sample supportwas more the

hasexpressits that sheunemployed, findingis andpetitioner voluntarily
the to month.ability perearn $4000



5

whether trial byWe next address the court erred thedenying petitioner’s
request decree,to the thereopen ease. After trial court issued its final the

reconsideration,forpetitioner arguing, priormoved in that thepart, to final
hearing she had been unable to obtain medical evidence substantiating her

disabilityclaim respondentof because the had failed provideto health
insurance in accordance with the temporary allegedorders. She further
that respondentthe had her not toencouraged seek medical attention until
after new plan effect,his health went into planthat his new health went into

hearing,effect after the final that she had since withconsulted a neurolo-
gist, neurologistand that the had diagnosed her with a chronic illness
impairing abilityher to work. requested hearing “presentShe a new to

inadditional evidence which was not her atpossession the time of the final
due nohearing to fault of her own.”

Any to inparty seeking reopen a tocase order submit new evidence
must partyestablish that the was not at fault in failing to discover the

prior 660;Bricker,evidence to the earlier trial. Paquette, 121 N.H. at 114
N.H. 231. petitionerat The thatargues she was not at fault for failing to
discover her medical the ofdiagnosis by time the final hearing because the
failure respondent’swas attributable to the failure complyto with tempo­
rary orders.

The record establishes that the found inrespondent contemptwas of
insurance,his obligations provideto health to pay support,and child

alimony, and the on themortgage reflects,marital home. The record also
however, 11, 2012,that by May trial,more than seven months toprior he
had brought supporthis child and alimony current, heobligations had
brought foreclosure,the marital residence out of and he had obtained
health coverage for the petitioner. Although the health insurance policy had

deductible,a high the trial court respondent solelymade the responsible
anyfor amount of the deductible that exceeded the deductible under the

parties’ circumstances,Underprior policy. these the trial reasonablycourt
could have determined that petitionerthe was at fault failingfor to obtain
a medical todiagnosis prior trial.

We next address whether the trial court by failingerred to account for
inpromissory dividingnotes the marital estate. The record reflects that in

2012,May at the start of originally-scheduled hearing,the final the
petitioner asserted that had “recentlyshe found out the respondent][that
had asold note and secured funds to allegedly bring current the debts
required by respondentthe court’s orders.” The headmitted that had

note,a butrecently sold stated that he did not have documentation with him
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continued finalthe trial court theobjection,histhe sale. Overregarding
regardingdocumentationproducethe torespondentand orderedhearing,

days.thirtythe sale within
that he wasshowingdocumentssubsequently producedrespondentThe

2007,19, inJanuary a totalnotes: one datedthe of two promissoryholder
2010,3,$190,000, March in theand the other datedamount ofprincipal

$190,000 20,2012,note$20,000. Aprilthe onThe soldrespondentamount of
$80,941date, checking Mayinto account. Ondeposited hisand on that same

chargedhim that it his23, 2012, notified hadthe bankrespondent’s
Atobligation.a the final$45,150.36 separateas a setoff foraccountchecking

$190,000the note fortestified that he soldthehearing, respondent
the taken the$80,000. byfurther that fundssuggestedHeapproximately

theof from sale.proceedsbank consisted
$190,000 $20,000the or thenot either noterespondentThe did disclose

In financial affidavit onhis financial a filednote as an asset on affidavits.
$190,000note,10,2012, a the had sold theMay respondentfew weeks after

$166,note of and apromissoryincome from amonthlyhe disclosed
$68,500.In financial affidavit fileda of the hehavingaccount valuechecking

did any2012 final he not disclosehearing,at time of the Decemberthe
income, onlya account balance ofcheckingand disclosedpromissory note

$950.
decree, “theirparties respectiveIn final the trial court awarded thethe

accounts,accounts, credit union certificatessavings bankchecking and/or
like, all as shown on theirof the and similar accountsdeposits and

silent,the The decree isfinancial affidavits filed with court.”individual
however, to notes. In her motion for reconsid-promissorywith therespect
eration, property,that notes constituted maritalpetitioner arguedthe the

requestedfailed to for them. She thatand that the trial court had account
equitablehermodifythe court division to account forpropertytrial the

explanation.The court the motion withoutin the notes. trial deniedinterest

statute, shall include all“[pjropertyour settlementpropertyUnder
assets, topersonal, belongingreal ortangible intangible propertyand and

title is in the name ofpropertywhether to the heldparties,either or both
(2004).458:16-a, subject toI “Propertyeither or both RSAparties.”

up the of aany acquired to dateequitable propertydistribution includes
Matter &or divorce.” In the Heinrichlegal separationdecree of of

357, (2012) omitted);Heinrich, see also RSA(quotation164 359N.H.
(2004). duringthat are the458:16-a, dissipatedII We have held that assets

any othersubjectare to distribution likeequitableof a divorcecourse
inBrownell, argues thatpetitionerN.H. at 600-01.Themarital asset. 163

forestate, by accountingnotthe the trial court erreddividing marital
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funds that the respondent $190,000either the received from the sale of the
note, which she claims he insold violation of the anti-hypothecationcourt’s
order, $20,000or the onremainingvalue the note.

law,In of respondenthis memorandum the not contest hisdoes that
$190,000of note order,sale the violated the oranti-hypothecation that the

(2004).for of“property” purposesnotes were RSA 458:16-a See In the
Preston, (2001)48,Matter Preston and 147 N.H. 50-51 an(holding thatof

distribution).annuity property subject Instead,constitutes to equitable he
argues findingsthat trial court’s regarding promissory“[t]he notes[the]

deliberate,were reasonable and based on testimonyevidence and pre­
sented, negating petitioner’sthe claim of error unsustainableand/or

Contrary however,exercise of discretion.” to the respondent’s argument,
trial anythe court did not make findings regarding the promissory notes.

Indeed, notrespondentthe did even thedisclose notes as assets on his
financial affidavits. Because the trial court apparently did not consider the

in dividing distribution,notes the marital weproperty, vacate the property
for specific findingsand remand and withrulings consistent this order. See

Nassar, (2008).769,In the Matter Nassar & 156 N.H. 780of
distribution,Because we have vacated the trial propertycourt’s we need

not the petitioner’s argumentsaddress that bythe trial court erred
misidentifying accounts,two byinvestment and awarding respondentthe
an interest in one of the petitioneraccounts. The may raise these onissues

note, however,remand. thatWe one of the whicharguments, petitionerthe
forraises the first time on appeal, challenges the trial court’s jurisdiction to

divide the investment accounts. Specifically, despite the fact that the
petitioner disclosed the accounts affidavit,as assets on her financial and

theytestified that were funded with cash gaveshe to her father to oninvest
behalf,her she now asserts that her parents had ownership interests in the

accounts, court, therefore,and that the trial jurisdictionlacked to invalidate
parents’ Muller,her interests. See 164 N.H. at 518-20 (finding familythat

jurisdictiondivision lacks to ininvalidate interest marital property byheld
party).third

thisResolving jurisdictional challenge findingswould require of fact
accounts,the nature ofconcerning the and the ownership interests of the

petitioner and any id.-,third in Seeparties them. In the Matter of
Chamberlin, (2007)& 13, that,Chamberlin 155 N.H. 17-18 (holding

because parties rightthe had no to corpusinvade the of an irrevocable
trust, givenfunds to the trust were not marital ofproperty purposesfor

458:16-a,RSA but that the parties’ right to incomereceive from the trust
distribution).subjectwas marital toproperty equitable Accordingly, in the

court, remand,that the trial uponevent anrespondentawards the interest
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order,fact, thisaccount, of consistent withfindingsin it shall makeeither
anyand thirdpetitioneraccounts of thethe interests in theconcerning

parties.
evidentiaryawhether furtherto trial court’s discretionleave theWe

isremand warranted.hearing upon

inpart; part;in vacatedAffirmed
remanded.

JJ.,CONBOY, BASSETT,ÜALIANIS, C.J., concurred.and LYNN and

Merrimack
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