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Nelson, P.A.,Bernstein, Shur, (Roy Tilsley,& of Manchester W.Sawyer
brief, Mr. for theTilsley orally),A. Klass on the andJr. and Michael

petitioner.

Faulkner, RC., on the and(Gary Kinyon& of Keene J. briefBradley
orally), respondent.for the

CONBOY, Farm, Inc., appealsMerriam a decision of thepetitioner,J. The
J.) its of a decision of the(Kissinger, dismissing appealCourtSuperior

(ZBA) Surryof the Town ofAdjustment respondent,Board ofZoning
(Town), claimappeal by preclusion.on the basis that the was barred We
reverse and remand.

found, the facts. Thesupports, followingThe trial court or the record
Surry frontagean of land in with on apetitioner unimproved parcelowns

1,000 feet from a Class Vproperty approximatelyClass VI road. The is
ordinance, to build on its thezoning property,road. Under the Town’s

that has at least 200 feet ofproperty frontagemust establish thepetitioner
defined,street,a in as a Class or betterpublic pertinent part,on which is Y

road.
selectboard,2009,In the Town’s topetitioner applied pursuantthe to

(2008),for a to construct a homebuilding permit single-familyRSA 674:41
applicationon the The selectboard denied the because theproperty.

674:41,on a or better road. See RSA I.property frontagelacked Class V
ZBA, ZBApetitioner SubsequentThe to the and the denied relief.appealed

trial court and to court alsoappeals by petitionerthe to the this were
Farm, Inc. v. Town No. 2011-0311Surry,unsuccessful. See Merriam of

(N.H. 2012).12,Sept.
2013,In to the ZBA for a variance from thepetitioner appliedthe

zoningin the Town’s ordinance in order to build afrontage requirement
2014).674:33,1(b) (Supp.residence on the See RSAsingle-family property.

ZBA application. unsuccessfully movingThe denied the After for rehear-
to trial court.ing, petitioner appealedthe the

asserted, arguments,The Town other that theamong petitioner’s
application by preclusionfor a variance was barred the doctrines of claim

that Townpreemption. petitioner argued, among things,and The other the
waived its claim and that the ZBApreclusion argument improperly applied

1(b).674:33,statutory governingthe criteria variances under RSA
a trial court issued an in which it deter-Following hearing, the order

preclusion argument.mined that the Towndid not waive its claim The court
applicationthen decided that the unsuccessful for apetitioner’s previously

ZBAbuilding permit precluded consideringunder RSA 674:41 the from the
appealvariance This followed.petitioner’s application.
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in zoningJudicial review cases is limited. Brandt Dev. Co. v. Cityof N.H.
(2011).Somersworth, 553,162 N.H. 555 Factual of the ZBA arefindingsof

reasonable,primadeemed lawful and and the ZBA’s decision will notfacie
by superiorbe set aside the court absent errors of law it isunless

it,by the balance of on thepersuaded probabilities, evidence before that the
(2008);ZBA decision is unlawful or unreasonable. RSA 677:6 Brandt Dev.

of N.H., 162 at uphold superiorCo. N.H. 555. We will the court’s decision
it itsupport legallyunless the evidence does not or is erroneous. Brandt

of N.H.,Dev. 162 at 555. interpretation applicationCo. N.H. The and of a
law,statute or is a ofquestionordinance and we review the trial court’s

ruling on such issues de novo. Id.
petitioner arguesThe first that the Town waived its to raiseright the

claim preclusionissue of because it failed to raise the issue in a motion for
(2008).677:3,rehearing before the ZBA. I petitionerSee RSA The also

that, ifargues the Town did not waive its right“[e]ven to raise the issue of
preclusion, [petitioner'sthe for a variance ... isapplication precludednot

itsby prior application for relief filed under RSA Because we67[4]:41.”
that claimagree preclusion petitioner’sdoes not bar the variance applica-

tion, we need not address whether Town rightthe waived its to raise the
claim preclusion issue.

To determine whether the doctrine of claim preclusion, otherwise
here,judicata, appliesknown as res we the familiaremploy three-part test.

531, (2014);See In re Estate 166 N.H. 535 v.Bergquist, Gray Kelly, 161of
(2010).160, preventsN.H. 164 This doctrine fromparties relitigating

actuallymatters and matters that could have inlitigated litigatedbeen the
“(1)action, it ifapplies partiesfirst and three elements are met: the are the

(2)another;same or in with one the same cause of actionprivity was before
(3)instances;the court in both and the first action ended a finalwith

omitted).on the merits.” 166 N.H. at 534-35judgment Bergquist, (quotation
law,judicata“The of res is a of whichapplicability question we review de

omitted).novo!’ Id. at 535 (quotation
judicatathat ofparties agreeThe the first and third elements the res test

are dispute only Accordingly,met and whether the second element is met.
only petitioner’s appealwe must determine whether the variance consti-

prior building permit appeal.tutes the same cause of action as its

recover,rightThe term “cause of action” is defined as the to
Littleton,regardless theory recovery.of the of Meier v. Town 154 N.H.of

(2006)340, omitted);343 see v. Hoban(quotation Sleeper Family P’ship,
(2008)530, collectivelyof action to to all(defining157 N.H. 534 “cause refer

theories on which relief could be claimed on the basis of the factual
omitted)).in inquestion” (quotation “Generally, determiningtransaction
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action purposewhether two actions are the same cause of for the of
judicata, allegedres we consider whether the causes of actionapplying

atSleeper,arise out of the same transaction or occurrence.” 157 N.H. 534
omitted). judicataand Res will bar a second action even(quotation brackets

in presentthe is the second action to evidencethough petitioner prepared
inpresentedor or theories of the case not the first action. Id.grounds

judicatathatsupport argument precludes petitioner’sTo its res the
claim, our in v.upon Shepherdthe Town relies decision Town of

(1988).Westmoreland, Shepherd,130N.H. 542 In the theplaintiff appealed
variance,zoning superior upheldboard’s denial of a and the court that

decision. 130 N.H. at 543. The did not theShepherd, plaintiff appeal ruling
court, asuperior petition declaratory judgment,of the but later filed for

constitutional and inverse condemnation claims. Id. weraising appeal,On
that,agreed plaintiff litigatewith the town because the failed to her other

claims on of of her varianceappeal request, judicatathe denial res
precluded raisingthe from those claims in theplaintiff declaratory

at thatjudgment explained plaintiff’saction. See id. 544.We the constitu-
tional and inverse condemnation claims and prior requesther variance

judicatawere the same cause of action for res purposes theybecause arose
out of the same factual transaction. Id. Because the plaintiff simply

action,attached a new label to her cause of action in the wesubsequent
judicataconcluded that res barred the action. Id.subsequent

Unlike the constitutional and inverse condemnation in Shepherdclaims
could, should, broughtthat and have been when the plaintiff appealed the

variance, 544-45,zoning board’s denial of her see id. at the herepetitioner
could not have added the variance claim to its of the ofappeal ZBA’sdenial

building permit application.its
To building permit, petitionerobtain a the needed to demonstrate

with 674:41. 674:41 acompliance generally requires showingRSA RSA that
upon building proposed frontagethe lot which a is to be built has on a Class

674:41,1(a).However,or better highway.V See RSA RSA 674:41also allows
instance,buildingfor a to be issued in other Forpermit circumstances. the

provides building permit maystatute that a be issued when property has
on a iffrontage highwayClass VI certain conditions are met. RSASee

674:41,1(c). The exceptions require-statute also establishes to its various
ments, for an fromincluding allowing appeal the decision of the adminis-
trative officer to the ZBA whenever enforcement of the provisionsstatute’s
“would entail orpractical difficulty unnecessary hardship” permittingand

674:41,the ZBA to a forexception” applicant.make “reasonable the RSA
II.
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In prior appeal, petitioner soughtits the a “reasonable exception”
674:41, Thus,pursuant to RSA II. the was to demon­petitioner required

strate that enforcement of the inprovisions RSA 674:41 would have
674:41,or“practical difficulty unnecessary hardship.”entailed See RSA II.

not, however, demonstrate, time,It did also need to at that that it met all
statutory requirementsof the for a variance. In contrast to the inplaintiff

Shepherd, broughtwho should have her constitutional and inverse condem­
court,appealednation claims when she to the trial the petitioner could not

inhave included variance issues its trial court of the ZBA’sappeal denial of
ZBA,building permit application.its This is so because the as opposed to

court,trial inthe decides the first instance whether to aissue variance. See
2014);(Supp.RSA 674:33 see also RodChester & Gun Club v. Town of

(2005)Chester, 577, determine,152 N.H. 583-84 ZBA(remanding to to in
instance,first whether requirements necessary grantfor of variance were

erred,met and that trial court indetermining part, by ordering ZBA to
grant variance ZBA had findingswhere made no as to certain variance
requirements). Accordingly, petitionerthe needed to itsbring variance

before ZBA in anapplication separatethe action from its to the trialappeal
court of the denial of building permit application.its Under such circum­
stances, judicatares is toinapplicable petitioner’s application.the variance

If, upon judicata,based res we were to bar a subsequent application
would,for a building permitvariance after the denial of a we asapplication,

notes,petitioner effectivelyrequirethe landowners to simultaneously apply
variances,all potentially necessaryfor land use permits, exceptions.and

inefficient,costlySuch would be and zoning process byand burden the
to anadding complexity already complicated process. CitySee Bartlett v. of

(2013)Manchester, 634,164 N.H. 641 of(recognizing “complexitythe
Moreover,zoning regulation”). such a decision would contravene the

scheme,statutory explicitlywhich establishes forseparate procedures
seeking exceptions building permit requirementsto and variances.seeking

674:41, II ZBA(permitting exception”See RSA to make a “reasonable to
building permit requirements statutorywhen enforcement of provisions

674:33,practical difficulty unnecessary“would entail or hardship”); RSA
1(b) ZBA to if(allowing upon appeal specific statutoryauthorize variances

satisfied).requirements are in theNothing statutory requiresscheme
initiation, consolidation,orcontemporaneous procedures.of these

Accordingly, we conclude that the denial of the petitioner’s application
for a to abuilding permit gave rise cause of action different from the denial

and, thus,of its variance application, judicata precluderes did not the
Therefore,petitioner’s application.variance we reverse the trial court’s

ruling.
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that inadditionally suggeststhat the Town our decisionTo the extent
applications,because the filed successivevarianceapplies petitionerBrandt

Here,N.H., atBrandt Dev. Co. 162 N.H. 556. thedisagree.we See of
one varianceonly application.filedpetitioner

that of theargues preemption precludesThe Town further the doctrine
that ZBAseeking properlyfrom a variance and contends thepetitioner

However,variance on the merits.petitioner’s applicationdenied the
it thatthe trial court did not address these issues after concludedbecause

upon preclusion,could be resolved based claim we tothe case decline
instance,in toaccordinglyaddress these issues the first and remand them

the trial court.

Reversed and remanded.

DALIANIS, C.J., HICKS, LYNN, BASSETT, JJ.,and and concurred.
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