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proceeds.of the Because we have vacated the trialgreater percentage
distribution,court’s entire we need not address theseproperty arguments

juncture.at this

in vacated inpart; part;Affirmed
and remanded.

LynnDALIANIS,C.J., BASSETT,JJ.,and and concurred.
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(LisaFoster,A. L. assistantJoseph attorney general Wolford, attorney
forgeneral, orally),on the brief and the State.

Hausman, defender, Concord,ofStephanie deputy appellatechief on the
fororally,brief and the defendant.

convictions,CONBOY, defendant, Cooper, appealsJ. The 'Vincent his
trial, to commit armedfollowing jury robbery conspiracya for armed and

(2007).(2007); argues636:1 629:3 He that therobbery. See RSA RSA
J.)(Tucker, anby allowing playCourt erred the State to audioSuperior
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trial, State,a call atrecording telephone by allowingof 911 and the in
inclosing argument, to comment on a fact not evidence and to misstate the

proof.burden of We affirm.
The defendant’s convictions arise out of an armed thatrobbery occurred

26,2010.in JulyDover on The defendant was withcharged robbery,armed
that, he,in Griffen,“in concert with David McLeod inacting Warrenand/or

victim],the course of a theft fromcommitting knowingly[the use[d]
physical force on and was[the victim] aware of such force and[the victim]
McLeod was armed with oractually reasonably appeared to the victim to

deadlybe armed with a a firearm.”weapon, The defendant was also
that,charged conspiracywith to commit armed inrobbery purposewith the

committed,robberythat the crime of be agreedhe with McLeod and/or
Griffen “to commit or cause the commission of such crime” and “at least one
of following bythe overt acts was committed one of the in[conspirators]

(1)conspiracy”:furtherance of the the defendant “drove McLeod and
to residence to prescription pills”;[Griffen] [the victim’s] rob of[the victim]

(2) “providedthe defendant McLeod with a upon arrivingfirearm” at the
(3) (4)residence; victim]”;victim’s “McLeod robbed and the defendant[the

drove McLeod and Griffen away “after McLeod returned from the rob-
bery.”

trial,At the State tosought introduce into evidence the audio recording
a telephoneof 911 call made the victim.by objected,The defendant arguing

that,that the victim’s statements were hearsayinadmissible and because
trial,the victim was not available to attestify their admission would violate

his constitutional to confrontright againstthe witnesses him. The trial
court ruled that the statements were admissible as excited utterances and
that their admission did not violate the rightdefendant’s to confront the

Thereafter,againstwitnesses him. the 911played recordingState the for
'jury.the

call,the 911 the victim thatDuring operator somebodytold the with a
and had to ingun pepper spray “just tried break the house.” The victim was

unable to thatidentify suspect, wearingthe but stated he was a “[blue]
bandana, hat,”black and He alsopants.” operator“black told the that

Vic, think,a tan I“[t]hey driving something”were Crown or and described
vehicle’s ofthe direction travel after the incident. The victim said that the

him, stick,suspect pepper sprayedhad but that the victim “had a and . ..
started The victim thatwhacking suspect].” eyesstated his were[the

from the and told that toburning pepper spray operator gothe he needed
to wash his face. At that the told the victim that anpoint, operator

wayambulance was on its and the call ended.
presented testimonyThe State also the of McLeod. McLeod testified to

26, 2010,following: Julythe On he met with the defendant and Griffen in
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apartment.his The defendant wasthen-girlfriend’sthe lot ofparking
temporary plates.“tan Buick” with licensedriving recently purchaseda

to the victim and that McLeod wastold McLeod that he wanted robGriffen
to the victim’s toapartmentto do it. The defendant then drove themgoing

arrived, took out a andthey gunthe victim of When the defendantpills.rob
McLeod, “justhim it and it over with.”gethanded it to and told do

in,”and “tried to butapartment bargethen ran to the victim’sMcLeod
gota four” that he “shoved ... at the door ...by [and]the victim “had two

door,the McLeod tried to pepperthe door closed.”Before the victim closed
him; however, can ofpoint, dropped pepperat some McLeod thespray

so,and, droppedran down the stairs as he did he thespray. McLeod then
car,ran to car. into thegun gotHe the and back the When hegun. picked up

in seat was in the frontthe defendant was the driver’s and Griffen
then drove McLeod back to his then-seat. The defendantpassenger

apartment.girlfriend’s
that, in hisexchange testimony againstMcLeod also testified for the

defendant, immunity from for his involvement inprosecutionhe received
charges,as a more lenient sentence on other unrelatedrobberythe as well

asincluding separate robbery night robberya that occurred the same the
charged.wasfor which the defendant

closing argument, prosecutor argued jurythe the that theDuring State’s
he atestimony simplyshould not discredit McLeod’s because received

exchangeother in for hisrobbery chargereduced sentence on the
in this case. The stated that other witness statementstestimony prosecutor

Forphysical supported testimony. example,and evidence McLeod’s the
that Griffen’s were found on evidenceprosecutor jury fingerprintstold the

shortlylocated near the scene of a car crash that occurred after the other
However, fact,in norobbery involving McLeod. there was evidence

fingerprints.admitted at trial that Griffen was the source of the The
doubt,ofconcept telling jury:also discussed the reasonable theprosecutor

doubt, beyondit mean allbeyond any“It doesn’t mean and doesn’t doubt.
you giveIt doesn’t mean the Defendant the benefit of the doubt.”certainly

onjury subsequently charges.The convicted the defendant both This
appeal followed.

I. Telephone911 Call

that trial court when itargues permittedThe defendant first the erred
recording telephoneof the victim’s 911 call. Hejurythe to hear the audio

that victim’s statements in the 911 call constituted inadmis-contends the
802,R. Ev. and that their admission violated thehearsay,sible see N.H.

CONST, VI,Clause, see U.S. amends. XIV.Federal Confrontation
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disagrees error,The State that admission of the recording was but
were,that if itargues anyeven error was harmless abeyond reasonable

assume,For purposesdoubt. the of this we withoutappeal, deciding, that
erroneous,admitting recordingthe audio of the 911 call was agreeand we

with any Hernandez,the State that error was harmless. See State v. 159
394, 401-02(2009);N.H. Van Arsdall, 673, 684see also Delaware v. 475 U.S.

(1986) (recognizing that a violation of the Federal Confrontation Clause is
subject 45,to harmless-error analysis); Ramsey,State v. 166 N.H. 47-48
(2014)(applying harmless error review to admission of evidence assumed to

inbe violation of New Hampshire Rules of Evidence and State and Federal
Clauses).Confrontation

“It is well settled that the erroneous admission of evidence is
onlyharmless if the proves, beyond doubt,State a reasonable that the

White,verdict was not by 119, 127affected the admission.”State v. 155N.H.
(2007) omitted).(quotation “The State bears the burden of proving that an

omitted).error is harmless.” Ramsey, (quotation166 N.H. at 47 “An error
may be harmless abeyond reasonable doubt if the alternative evidence of

nature,the defendant’s guilt is of an overwhelming quantity, or andweight,
if the inadmissible merelyevidence is cumulative or ininconsequential

White,relation to the ofstrength guilt.”the State’s evidence of at155N.H.
omitted); Arsdall, (‘Whether127 (quotation see Van 475 U.S. at 684

[Confrontation error is harmless in a particular dependsClause] case upon
a host of ... including]factors the ofimportance testimonythe witness’ in

case,the prosecution’s cumulative,whether the testimony presencewas the
or absence of evidence orcorroborating contradicting testimonythe of the
witness on points,material the extent of cross-examination otherwise

and,permitted, course, case.”).of the overall ofstrength prosecution’sthe

Here, the alternative evidence of the guiltdefendant’s was over­
whelming. directlyMcLeod the inimplicated robbery,defendant the

thatstating pickedthe defendant him in a “tan Buick”up temporarywith
plateslicense and himdrove to the victim’s apartment purposefor the of

committing a robbery. McLeod further testified that gavethe defendant
him a gun, “justand told him do it itgetand over with.” McLeod also
described the details of the robbery. example,For he howexplained the
victim by“had a two four” and “shoved it at the door... got the door[and]
closed,” and that he tried to pepper spray the victim but candropped the

scene,of pepper spray. As he fled dropped gun,the he the itpicked up, and
ran to the car. The defendant then drove him then-girlfriend’sback to his
apartment.

Sergeant Harrington of Departmentthe Dover Police thattestified she
spoke shortlywith the defendant robberyafter the and that he told her that
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that, on thea tan Buick Park Avenue. He stated“just purchased”he had
day,the entire and that no oneday robbery,of the he drove around Dover

also said that he was familiarday night.drove his vehicle that or Heelse
“from contacts with them.”priorwith McLeod and Griffen

cumulativeFurther, merelyon the 911 call werethe victim’s statements
thanbywas evidence other thetestimonybecause McLeod’s corroborated

that,(concluding althoughat 48Ramsey,victim’s statements. 166 N.H.Cf.
contest between defendant andessentially presented credibilitycase

victim, intoinquirein to allow defendant to victim’sany failingerror
applicationon license was harmlessallegedly false statements driver’s

credibility).to victim’sopportunities impeachwhere defendant had other
that, dayof the Dover Police testified on theDepartmentDetective Khalsa

a an the victim wasrobbery, responded reportof the he “to of assault where
a on him.” He stated thatpepper sprayed gun pulled “[t]heand had been

that,fleeingcall out with the in a tan vehicle.” Khalsa testifiedsuspectcame
“a can ofupon arriving apartment pepper sprayat the victim’s he noticed

.doorwayof the and there were two live . .[not fired]on the threshold
stairway.”on thebullets

addition, that,In victim’s downstairs testified on the date ofneighborthe
home and observed a vehicle with a androbbery, “[r]edthe she returned

driveway.near her Shetemporary paper plate” parkedwhite [license]
“full-sized,as “a tan” colored fourlightish, greenish,described the vehicle

that, shortly pulled driveway,door testified after she into hersedan.” She
. . . five to sevenshe observed the vehicle leave and then return “within

returned, init she saw the back that looked“somethingminutes.” When
that, approximatelylike at least one other She stated 15 to 20person.”

later, parkedminutes she saw an ambulance on her street.
robberyThe victim’s at the time of the testified that the victimgirlfriend

that, aday robbery, telephonelived with her and on the of the she received
police tapecall at her that “there was andtellingwork from someone

victim thataround house.” She stated that she called the and learned[her]
at theirpolice department something happenedhe was at the because had

that a between the victimrelationshiphome. She also testified she knew of
whereby up “[p]ills.”and McLeod the victim had “hooked” McLeod with

robberythe and that sheexplained spoke policeShe that she to the about
beingofsuspected responsible.McLeod

Moreover, inthe victim’s statements in the 911 call relation to the
Indeed,were the victim did notinconsequential.above-described evidence

indirectly robbery; merelythe defendant the his statementsimplicate
State,of Ronk v. No.helped explain robbery.to the circumstances the See

(Miss. 2015)2011-DP-00410-SCT, 2168283, 7,May (finding2015 at *15WL
harmless, in statements did notpart,admission of bank statements because
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defendant, ofvictim’shelped explain investigationbut thedirectly implicate
death). Nonetheless, that admission of the 911 callthe defendant maintains

in was McLeod’sbecause central issue the case“[t]hewas not harmless
evidence the State had to corroborate McLeod’scredibility” onlyand “[t]he

911that a occurred was statements on thetestimony [the victim’s]crime
However, asapartment.”tried to into hiscall that someone had break

above, testimony bywas corroborated evidence otherdiscussed McLeod’s
uponin 911 call. based all ofAccordingly,than the victim’s statements the

trial, that the has met its burden ofthe evidence adduced at we hold State
playedtrial court in the 911 call to beproving any by allowingthat error the

a doubt.jury beyondfor the was harmless reasonable

II. During Closing ArgumentProsecutor’s Statements

by allowingthat the trial court erred thearguesThe defendant next
State, inin to a fact not evidence and toclosing argument, argueits

of contends that theproof. prosecutor’smisstate the burden The defendant
that were found on evidence located nearfingerprintscomment Griffen’s

shortly robberyof a car that after the otherthe scene crash occurred
no such evidence was admitted atinvolving improperMcLeod was because

beyond-a-trial. that the misstated theprosecutorHe further contends
objectBecause the defendant did not to thesereasonable-doubt standard.

trial,at he under the error rule.argues plainstatements

toplain“The error rule allows us to exercise our discretion correct
Mueller, 65,v. 166 N.H. 68errors not raised before the trial court.” State

(“A(2014) omitted); thatplainsee Ct. R. 16-A error affects(quotation SUP.
it was not to therights may though broughtsubstantial be considered even

court.”).supremeof the trial court or theattention

(1) (2)error;must the errorplainFor us to find error: there be
(3) Ifrights.and the must affect substantialplain;must be error

met, mayare we then exercise ourall three of these conditions
a if the error meets aonlydiscretion to correct forfeited error

fairness,seriouslyfourth criterion: the error must affect the
This rule isreputation judicial proceedings.or ofintegrity public

however, inand is limited to those circumstancessparingly,used
miscarriage justicewhich a of would otherwise result.

omitted).Mueller, ellipsis166 at 68 and(quotationN.H.

statementsdispute prosecutor’sThe does not that both of theState
wrongly stated thatagree prosecutorconstituted error. We that the

atones found on certain evidence locatedfingerprintsGriffen’s were the
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robbery. Althoughthe second counsel isfollowingthe scene of a car crash
it thatclosing argument, is well settledduringafforded wide latitude

intonot facts that have not been introduced evidence.may arguecounsel
(1984). Because, concedes,Lake, 820, as thev. 125 N.H. 822 StateState

Griffen’s,found were theany fingerprintswas no evidence thatthere
that there was such evidence.clearly by statingerredprosecutor

prosecutor by stating, duringalso conclude that the erredWe
doubt,that, and it doesn’tbeyond any“It doesn’t meanclosing argument,

the Defendantbeyond certainly you giveall doubt. It doesn’t meanmean
all of the of theprovethe of the doubt.” The State must elementsbenefit
Walsh, 435, 437a v. 139N.H.charged beyondcrime reasonable doubt. State

(1995). that in a criminal case is entitled to theThis means the defendant
Germain, 350,of v. 165 N.H. 358-59benefit reasonable doubt. See State

(2013) standard in context of(discussing beyond-a-reasonable-doubtthe
(“In(1866)evidence); Wilson, 101,v. 47 N.H. 106-07circumstantial State

of as in the evidence of factslegal weighingthe construction the law as well
in a criminal is entitled to the benefit of reasonablethe defendant [ease]

doubt, not aground legislatureon the that the could have intended
law unless the hisbroughtdefendant should be convicted under the facts

doubt.”);the terms used as to leave no reasonable seeplainlycase so within
(1994)Nebraska, 1, (noting, approval, juryalso v. 511 U.S. 8 withVictor

remaining,instruction that if “there is reasonable doubt the accused is
to the of it anby acquittal”).entitled benefit

Nonetheless, here,circumstances we do not find that theunder the
notrequire objecterrors reversal. Because the defendant did to the

trial,at trial courtstatements and the never ruled on theprosecutor’s
statements, questionof the is whether the trialpropriety pertinentthe

the v.by failing spontecourt erred to sua strike statements. See State
(2013).8, 12 (2014); Noucas, 146, 161167N.H. v. 165N.H.Rawnsley, State

it trial courtAssuming, deciding,without that was error for the not to sua
comments, and that the error was wesponte prosecutor’s plain,strike the

rights.conclude that the error did not affect the defendant’s substantial See
Mueller, 70.166 N.H. at

“Generally, satisfy demonstratingto the burden of that an error
rights,affected substantial the defendant must demonstrate that the error

i.e.,prejudicial, proceeding.”was that it affected the outcome of the Id.
omitted). to(quotation prong plainThis third of the error test is similar the

error,analysis preservedharmless error we use to evaluate claims of with
the burden under harmlessimportantone distinction: the State bears error

analysis, plainbut the defendant bears the burden under the error test. Id.
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will find under the third when we cannotprejudice prong confidentlyWe
jurystate that the would have the same inreturned verdict the absence of

Id.the error.
that trialargues sponteThe defendant the court’s failure to sua strike

prosecutor’sthe statement about the evidence wasfingerprint prejudicial
because, evidence,by “arguing facts not in the improperlyState vouched

testimony, byfor McLeod’s thatsaying supportedforensic evidence his
that,version of events.” He further maintains misstating the burden of“[i]n

proof, unfairly arguedthe State that was not[the entitled to thedefendant]
of jury verybenefit the doubt the could well have had about McLeod’s

Hetestimony.” contends that cumulative effect of the improper“[t]he
anarguments likely jury’shad effect on the verdicts.” disagree.We

above, testimonyAs discussed McLeod’s regarding robberythe was
by Moreover,corroborated the oftestimony other witnesses. the defen-
argueddant’s counsel at trial that robberyMcLeod committed both the for

which the defendant was charged robbery.as well as the later He
contended that McLeod inimplicated robbery onlythe defendant the first

“lookingbecause he was at in prison” waydecades and needed to “find a
out.” arguedHe further that there “was a common theme that resulted

case,from the evidence in this thatand is that McLeod and Griffen are
quite connected with one in aanother” and “are involved lot of criminal
activity together.” statement,In his closing he maintained that McLeod
“committed this armed . . . inrobbery was involved this armed[McLeod]
robbery with ... DuringGriffen.” his cross-examination of Detective Burt
of Department,the Dover Police who examined the evidence at the ofscene

car following robbery,the crash the second defense counsel Burtasked
scene,a backpackwhether he found at the which contained the evidence the

arguedState was the source of Griffen’s wasfingerprints, Griffen’s.
Contrary mayto the defendant’s defense counselsuggestion, have had
strategic objectreasons for to tofailing prosecutor’sthe statement
regarding Griffen’s defensefingerprints: maycounsel have concluded that

—prosecutor’s supported theorythe statement his of the case that
robberies,McLeod committed both and that McLeod and Griffen were the

Noucas,in activity,ones involved criminal not the defendant. See 165 N.H.
at 161-62 that trial(concluding spontecourt’s failure to sua strike witness’s
testimony or issue a curative not plaininstruction did amount to error and

maythat defense counsel have had reasons for notnoting strategic
testimony).toobjecting

toregard prosecutor’s juryWith the statement that the need not thegive
doubt,”ofdefendant “the benefit the we note that this statement was made

(1987)1,once. v.only Bujnowski, (concludingState 130 N.H. 6 thatCf.
intentional, inprosecutor’s repetitive closing argumentmisconduct did not
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error). addition, challengedIn the statement wasconstitute harmless
that Judgethe statement isimmediately preceded by prosecutor’s “[t]he

beyond-a-reasonable-doubtto instruct on Thegoing you [the standard].”
stated, I to in isessentially you keepthen “But what want mindprosecutor

doubt, it mean allbeyond any beyondthis: It doesn’t mean and doesn’t
the benefit of thecertainly you givedoubt. It doesn’t mean the Defendant

context, attemptIn the could have been anprosecutor’sdoubt.” statement
to the defendant must beany givento that benefit of the doubtexplain

Nonetheless, that criminal defendant should notreasonable. a statement a
proper argument.the of the doubt is nevergivenbe benefit

However, jury anythe trial court’s instructions to the cured risk of
twoprosecutor’sto the defendant from the erroneous state-prejudice

“[y]ouat of trial that decide whatjuryments. The was instructed the start
are, truth is and base verdict on ofyour your findingsthe facts what the

jurythe court instructed the that:closing arguments,fact.” After

testimonyThe evidence in this case consists of the sworn of the
regardlesswitnesses both on direct and cross-examination of who

may have called those witnesses and the exhibits that have been
regardless may producedreceived into evidence of who have

Arguments, by lawyersthem. statements and the arequestions
Questions asked the and what theby lawyersnot evidence.

statements,lawyers opening duringsaid in their theirhave
at trial areclosing arguments duringand other times the intended

evidence,youto the but it is not evidence. thehelp interpret If
theyou way lawyersas remember them the havefacts differfrom

them, your memorystated controls.

added.)(Emphases

that, “Ifjury duringThe trial court also instructed the the course of
a of thatattorneys principlethe trial the mention law is inconsistent with

is,I say you disregard attorneysor differs from what the law must what the
It to instructionsyour duty during yoursaid about the law. is followthese

explained:deliberations.” The court later

justA what would ordinarilyreasonable doubt is the words
simplyThe use of the word “reasonable” means that theimply.

than Itdoubt needs to be reasonable rather unreasonable. must
doubt,a based on reason. It is not a frivolous or fancifulbe doubt

Rather, iteasily explained away.nor is it one that can be is such
doubt, reason, as remains after consideration of allupona based

against youof the evidence that the has offered it. The testState
If have a reasonable doubt as to whether theyoumust use is this:
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has orproved anyState one more of the elements of the crime
However,charged, you guilty. youmust find the Defendant not if

find that the has allprovedState of the elements of the offense
doubt,charged beyond a youreasonable should find the Defen-

guilty.dant

Wentworth, (1978).832,v.See State 118 N.H. 838-39 Each juror givenwas
a of trialcopy the court’s final instructions. presumed“Juries are to follow

(2013)Willis, 206, omitted).instructions.” State v. 165 N.H. 225 (quotation
inAccordingly, light case,of the theorydefendant’s of the the alternative

corroborating instructions,evidence McLeod’s testimony, juryand the we
conclude that the defendant has failed to any byshow that error the trial
court in failing to sua strikesponte prosecutor’sthe erroneous statements

We, therefore,affected the outcome of the proceedings. hold that the
satisfydefendant has failed to the third prong of the error test.plain

Nonetheless, we take this opportunity warningsto reiterate we have
Lake,set forth 822-23; Preston,before. See 125 N.H. at State v. 121 N.H.

(1981).147, 151 We “cautionstrongly prosecutors to avoid ofmisstatements
evidence, Lake,orimproper argument, other conduct.”improper 125 N.H.

omitted).at (quotation822 Although the defendant has tofailed demon­
instance,prejudicestrate in this we do not condone the conduct by the

prosecutor, who is not counsel on appeal.

Finally, any inissues raised the defendant’s appeal,notice of but not
briefed, (2003).Blackmer, 47,are deemed waived. See State v. 149 N.H. 49

Affirmed.
Dalianis, C.J., HICKS, LYNN, BASSETT, JJ.,and and concurred.
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