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224-a,§ did a private rightService intend of action to beLaw]
anyoneavailable to who took the extra step allegingof that a
§violation of 224-a common-lawconstituted fraud. And it is

courts,unlikely that New York which on artful pleadingfrown to
actions,against privatecircumvent a bar would allow ansuch

end-run around the legislature’s apparent intent.

Broder, brackets,(quotations, omitted);418 F.3d at 201 and citations see
Ltd., 1049, 1055also Kerusa Co.LLC v. Real Estate 906 N.E.2dW10Z/515

(N.Y.2009) (“That plaintiff] the elements ofalleged[the common-lawfraud
does not a prohibited privatetransmute cause of action to enforce Martin

tort.”).Act disclosure into anrequirements independent common-law
duty circumstances,Because we find no common-law under these we

affirm the ofgrant summary judgment for the defendant. Having found the
trial court’s order on ground,sustainable this we need not address the
plaintiffs challengeconstitutional to 507-B:2 immunity.RSA and :5 See
Anglin, 140 N.H. at 260. plaintiff’sWe also decline the invitation to
interpret requirementsthe of the parental provisionnotice of the
Manchester School District anti-bullying policy.

Affirmed.
Dalianis, C.J., CONBOY,LYNN, BASSETT,JJ.,and and concurred.
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(PatrickHollis, PLLC, J. Sheehan on the brief& of ConcordSulloway
petitioner.for theorally),and

(.DoreenPC, F.of ManchesterEgglestonPrimmer & CramerPiper
orally), respondent.on the brief and for theConnor

Wolters,CONBOY, J. appeals, petitioner,In theseconsolidated the .Diana
inWolters, of the Courtappeal orders Circuitrespondent,and the John

judgethat the trialargues originalTheproceeding. petitionertheir divorce
trial and to vacate alljudgeher motion to recuse theby denyingerred

her, considering consequencestax whenby byorders issued and erred
contendsproperty. respondentof the Thedetermining parties’the value

his motion to dismiss thejudge by denyingthat the trial erredsubsequent
aby awardingdistribution andpropertymotion to correctpetitioner’s

litigation proceeds petitioner.domain to thepercentagecertain of eminent
by awardingthat court erred notarguing thepetitioner cross-appeals,The

litigation proceeds.of the eminent domain Wegreater percentageher a
in vacate in and remand.part, part,affirm

I. RecuseMotion to

J.)(Sadler,Judge bythat Trial erredargues originalThe thepetitioner
and, later, to vacate allby decliningin the caserecusingnot herself earlier

that the petitionerher. The countersby respondentorders issuedprior
it,timelynot raise but thatbecause she didargumentwaived her recusal

there was no basis for recusal.argument,if she did not waive thiseven
not waive her recusaldeciding, petitionerthat the didAssuming, without

1.10, that trialoriginalFam. R. we conclude thebut see Div.argument,
herself from this case.requiredwas not to recusejudge
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judge grantedtrial thedays hearings, originalnine of theFollowing
and issued aupon lengthya divorce based irreconcilable differencesparties

later, that thedays petitioner requestedand detailed final order. Twelve the
thatprior argued judgeherself and vacate all orders. She thejudge recuse

firmattorneyto disclose that an from the same law as therequiredwas
the had a document on behalf ofattorney representing petitioner signed

in action. She assertedjudge’s spouse judge’s separationthe former the
that failure to this warrantedjudge’s disqualifica­the disclose connection

judge2.11 of of and therequiredtion under Rule the Code Judicial Conduct
Sup 2.11(A).38,all R.priorto vacate orders. See Ct. Canon

motion, bias, lackjudge stating anyThe denied the that “she neither held
counsel,or lack the orobjectivity impartiality petitionerof of toward” her

objectivenor was from an of bias orany standpointthere evidence
did, however,judge any proceed-The recuse herself from futurepartiality.

recusal,the the case was transferred to a Maritalings. Following judge’s
M.). order,Master reconsideration of the final divorce the(Foley, Upon

J.)recommended, (Ashley, approved,marital master and the Circuit Court
appeal.amendments to the final divorce decree that are not relevant to this

argues original judge byThe that the trial erred notpetitioner
disqualifying inceptionherself at the of the case. The Code of Judicial

a in in whichrequires judge disqualify any proceedingConduct to herself
but notjudge’s impartiality might reasonably questioned, includingthe be

judge personal prejudicelimited to instances in which has a bias or“[t]he
Sup. 2.11(A)(1).38,R.concerning party lawyer.”a or a Ct. Canonparty’s

bias, ofparty claiming“The bias must show the existence of the likelihood
bias, judgeor an of such bias that the is unable to hold theappearance

court the ofvindicatingbalance between the interests of the and interests
(2011)Zukatis, 285,a In the Matter & 162 N.H. 297party.” Tapplyof

omitted). of is an(quotation appearance partiality“The test for the
one, is, observer, fullythat anobjective objective,whether disinterested

facts, justiceof doubt that wouldsignificantinformed the would entertain
omitted).in the Id. (quotationbe done case.”

Here, that the could reason-petitioner argues judge’s impartialitythe
ably questioned judge “began hearingbe because when the this case... her

pending” judge’s “spouseown divorce matter was still and the former was
attorneyat an of the same firmrepresented point during process byone the
result,in a thatrepresenting petitioner] this matter.” As she contends[the

or,from this case at ajudge initially disqualifiedthe should have herself
minimum, the conflict to thepotential parties.disclosed

however, of relation­petitioner,The mischaracterizes the nature the
inattorneyship judge’s spouse practicingbetween the trial former and the
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firm thepetitioner’s attorney. Although petitionerthe same law as the
that the the former itattorney “represented” judge’s spouse,contends

aattorney merely signedfrom the record that the asappears “[consultant”
judge’s spouse separa-for the former on the uncontested final decree for

decree,the finalBeyond judge’s separationtion. this one notation on there
inattorney participated judge’s separationis no evidence that the the

with inproceedings any judgeor had direct or indirect communication the
that matter.

that, element,“humanpetitionerThe contends because of the divorce
and, “here,canfamily notoriouslyand other law cases be contentious” the
personaltrial own case was so close in time and the matter so to herjudge’s

to make the of conflict notappearance persuadedas unavoidable.” We are
that facts of cause a person questionthe this case would reasonable to the

thatjudge’s impartiality. judge’s separationThere is no evidence the was
Indeed,contentious.” it that the“notoriously appears judge and her former

jointa forspouse petition legal separation agreed uponfiled and the terms
(“[I]tMarx, (1976)58,final v.of the decree. Rinden 116 N.H. 60 canCf.

that ahardly thought lawyer judge animositybe would entertain toward a
suit.”). addition,In itlawyer bringing appears judge’sfor a that the

final petition separation signed approximatelyuncontested for was seven
Moreover,tojudge assigned petitionermonths before the was this case. the

facts, record,anyhas not cited nor have we in theanythingfound
suggesting judge personally against petitionerthat the was biased the or

Zukatis,her 162N.H. at inattorney. Tapply (finding nothingSee & 300 the
courtrulings suggest personal partiality against partyof the to bias or or

attorney attorneywhere and her had filedparty’s party grievances against
claims).judge judge skeptical party’sand had noted that he was of the

circumstances, that, viewed,upon objectivelyBased these we conclude no
Thus,inperson question judge’sreasonable would the this case.partiality

trial court not by initially recusingthe did err not herself from this case.

Nonetheless, Rochester,relying upon CityBlaisdell v. 135N.H. 589of
(1992), that,petitioner having partiesthe maintains failed to inform the of

conflict, trialpotential original judge anythe the should have “vacat[ed]
her,by Inany subsequent disagree.orders issued as well as orders.” We

Blaisdell, disclose,we cautioned that it is the tojudge’s responsibility sua
sponte, any potentialall information as to conflictbetween herself and the

or theirparties attorneys impartiality might reasonablywhen her be
Blaisdell, There,questioned. 135 N.H. at 593. because we concluded that a

to himself in anjudge improperly despitefailed recuse earlier case the
“appearance partialityof the we vacatedpermeat[ed] proceeding,”[that]

in uponorders two later cases based the of“pervasive appearance partiality
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Here, however, thatat 594. we have found theoriginalin the case.” Id.
ourreasonably questioned. Accordingly,could not bejudge’s impartiality

case,in conclude thatin has no this and weapplicationdecision Blaisdell
all orders.by declining priortrial did not err to vacate of herjudgethe

trialargues original judgeTo the extent that the that thepetitioner
theregardingher motion for reconsideration recusalby ruling uponerred

weproceedings,after the had recused herself from furtherjudgeissue
above, thedenying explainedto vacate her order that motion. Asdecline

Thus,reasonably questioned.trial could not beoriginal judge’s impartiality
petitioner’sthat it was error for the to rule theassuming judge uponeven

reconsideration, 419,for see v. 143 N.H. 428Douglas Douglas,motion
(1999) rule,that a a trial who has recused himself(noting general judge“as

necessaryin the theexceptshould take no other action case[or herself]
to judge” (quotationministerial acts to have the case transferred another

omitted)), McNair, 343,McNair v. 151 N.H.the error was harmless. See
(2004) harmless error standard to determine whether(employing354-55

stand).mayorder recusaljudge’s after

II. Liabilities/ConsequencesTax

by reducingnext that the trial court erred thepetitioner arguesThe
value some of the which consist of limitedparties’ properties, primarilyof

to account for taxes that would result fromliability corporations, potential
that, triala sale or transfer of the She maintains because theproperties.

anycourt neither ordered a sale or transfer of the nor hadproperties
parties properties,evidence that the intended to sell or transfer the the

trial of such tax constitutedconsequences impermis-court’s consideration
an to In the“speculation contrarysible about a future use of asset”party’s

(2002).Matter & 148 N.H. 190Telgener Telgener,of

ingivenIn a the trial court is discretionproceeding,divorce
asset, In Matter &determining any giventhe value of the Chamberlinof

(2007),Chamberlin, 13, 16 of theequitable155 N.H. and “the distribution
omitted).estate,”marital N.H. at 191 Absent anTelgener, (quotation148

discretion, its decision inunsustainable exercise of we will not overturn
148 N.H. atinvolvingalimony property Telgener,matters and distribution.

191.
in In thebegin by reviewing Telgener. Telgener,our decisionWe

to taxby failingthat the trial court erred considerrespondent argued
atthe marital assets. Id. 190. Heconsequences distributing parties’when

to incur tax as apenaltiesmaintained that he would be forced substantial
at that the trialarguedresult of the court’s distribution scheme. Id. 191.He

it that he desired tolegalcourt committed error because was aware
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indifficultyof the he would facea new home and was awarepurchase
that to secure heyet financing,that it failed to considerfinancing purchase,

forced to some of his tax-deferred retirement accountsliquidatewould be
Thus,incur tax Id. the contendedpenalties. respondentand substantial

that, reasonablytrial to consider these supposedbecause the court failed
propertytax the distribution of marital wasconsequences,foreseeable

injurious. Id. at 191-92.unequal, inequitable, and

courts, that,In with of other we held whenaccord the decisions
distribution, maymarital for the of a trial courtvaluing purposeassets

event,if apotential consequences parties onlyconsider tax to the taxable
property, required by propertysuch as a sale or other transfer of is the

distribution, contrast,shortlyor is certain to occur thereafter. Id. at 192.In
amerely possibilitywhere there is a likelihood or a that taxable event will

occur, anmay bya court not reduce the value of asset uncertain tax
Id.consequences.

Because, case,in respondent’s testimonythat the was insufficient to show
ascertainable,liability reasonablythat the tax was we ruled that consider-

tax itconsequence improperation of a would have been as would have
regarding respondent’sthe trial court to the futurerequired speculate

We, therefore,with his at 193.dealings retirement funds. Id. concluded
that, requiredbecause the withdrawal of the retirement funds was neither

the court’s order nor certain to occur within a short time after theby
decree, itdivorce the court did not err when declined to reduce the value of

consequencesthe retirement funds to account for tax to therespondent’s
respondent earlyof withdrawal. Id.

case, assets,In in a to of the marital theassigning parties’this value each
in respect particulartrial court found that “tax debt due to the IRS to the

thatpieces property explainedof is relevant to the overall value.”The court
debts, Ifaccording go away.to the will not and when the“[t]hese evidence^]

properties partyare transferred to a third the debt will be due and will
result,an until apropertiesremain attachment to the satisfied.” As the

that for a on ofbearingcourt found “the debt taxes has the overall value the
propertyand will considered in to the distribution.”properties respectbe

byThe trial court then reduced the value of certain such “taxproperties
debt” in its distribution of marital assets.

byA review of the record indicates that the “tax debt” referred to the
taxes, taxes,trial court of that dueincluding capital gainsconsists would be

trial, parties’ publica sale or transfer of the At the certifiedupon property.
accountant, a evidence as toby respondent, providedcalled as witness the

potential resulting hypotheticalthe estimated tax liabilities from a sale or
spreadsheetforeclosure of the He a theproperties. prepared depicting
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tax to testifiedobligation respect properties.deferred with the Heparties’
that, kind,”if “in there are taxproperties separatedthe are deferred

that with thosepropertiesliabilities associated with certain would remain
party propertyand that the who was awarded the would beproperties

thatupon anyfor those taxes sale or event would cause theresponsible
totalcompanies liquidated. explainedto be He that he calculated the

properties upontax on sale” of the based estimatedpotential “recapture
depreciation recapture.tax rates for andcapital gains

however,As in the trial court’s order does not a sale orTelgener, require
LLCs,of the it fromliquidation parties’ properties appearor nor does the

record that a sale or to occur aliquidation was certain within short time
Indeed,after the divorce “Ifrespondent acknowledges,decree. the the

ordered a theliquidation, foregoing paid”Court taxes would have to be but
the court “did not order a ofliquidation forcing paymentthe these taxes
because liquidation partiesthe insolvent.” The trial court[would leave]
itself stated that the will propertiesdebt be due on the and when the“[i]f

added.)are transferred to aproperties party.” (Emphasis parties’third The
accountant testified that the tax forth onpotentialestimated liabilities set

spreadsheethis constitute “an of the that ifaccounting paidtaxes will be
propertiesthe are either sold or foreclosed and with theupon” agreed

Thus,petitioner’s currentlycounsel that “these taxes are owed.” to the[not]
that, distribution,in valuingextent the marital for the trial courtproperty

considered estimated tax liabilities of the due a future sale ofparties upon
necessarilythe it as toproperties, speculated parties’ dealingsthe future

192-93;with the This was error. atproperties. Telgener,See 148 N.H. see
(Neb. 2003)Schuman, 30,also v. 658 36-37 (concludingSchuman N.W.2d

bythat trial court erred tax of sale of inconsidering consequences business
marital when “there was no evidence that the businessvaluing property

future”);was to be sold in the In re 907 P.2dgoing Marriage Hay,near of
(Wash. 1995)334, that trial courtApp. (determining by336 Ct. erred

tax theconsidering “capital gains consequence[s] valuing parties’when
interest in the real estate because sale was not imminent andpartnership”

directly property).did not arise from distribution of
(2001),Nonetheless, Rattee, 44relying upon Rattee v. 146 N.H. the

that trial took into account accruedrespondent properlycontends the court
determining parties’ properties.tax liabilities in the fair market value of the

Rattee,closelyof in a held corporation.Rattee dealt with the valuation stock
by146 N.H. at 50. held that the trial court did not err aapplyingWe

discount to the “fair value” of the shares in the to arriveparties’ company
omitted). respondentat their fair market value. Id. at 51 The is(quotation

that, Rattee,correct in we stated that the fact that an actual sale of the
defendant’s interest in was not at the time ofcompany contemplatedthe
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to “the of the fair market value” ofhearing conceptthe final was irrelevant
in Id. Because Rattee addressed an issuecorporation.the stock the

that in the in the two cases doTelgener, holdingsdifferent from addressed
not conflict.

“[fjairRattee, aprice willingAs we observed in market value is the
at fairbuyer willing probably through negotia­and a seller would arrive

tions, fairly broughtaccount all considerations that betaking mightinto
in such Id.reasonably given weight bargaining.”forward and be substantial

omitted). of the(quotation necessarilyat 50 Rattee involved consideration
contrast,Bya and seller would Id.price willing buyer agree upon.stock

taxTelgener potential consequences partiesinvolved the future to the
Telgener,from a or other of the 148resulting disposition property.sale

potential consequencesat 192-93. such tax are toAlthoughN.H. relevant
of the for distribution if those conse­property purposesthe valuation

the result of the court’s order or are certain to occur within aquences are
decree, theyshort time after the divorce are not relevant to the ascertain­

Clark,ment of fair market value of marital See Clark npresent property.
(Tenn.M2006-00934-COA-R3-CV, 1462226, App.No. 2007 WL at *4 Ct.

2007) (“[T]he18, aMay separatefair market value of marital asset is and
sale.”); Johnson,tax of its v.implicationsdistinct from the Johnson 605

(“[T]he(Vt. 1992)857,A.2d 860 tax status of assets in the hands of one of
valuation,fairpartiesthe should not affect their market unless the [divorce]

sale.”); Arbuckle, 146,147,decree necessitates their Arbuckle v. 470 S.E.2d
(Va. 1996) that trial courtApp. (holding by discounting148 Ct. erred value

byof from apractice capital gains “resultingdental estimated taxes
consequences speculativesale” because those were too to behypothetical

and, thus,considered, not fair ofupon presentbased market value
property).

Thus, if that taxpotential liabilitythe evidence establishes future
— is,reasonably affects the fair market value of a marital asset that the

buyer pay willingthat a would a seller to aprice willing purchase particular
— may liabilityasset the trial court consider that in thedetermining

However, mayfair market value of the asset. the value of an assetpresent
potential consequences partiesnot be reduced to reflect the tax to the

distribution,orresulting from the sale transfer of the asset after unless the
bysale or transfer is the court’s order or is certain to occurrequired

192-93; Johnson,at atshortly Telgener,thereafter. 148 N.H. see 605A.2d
860.

respondent Telgener “factually fundamentallyThe contends that is and
unknown,from this itdistinguishable speculativecase involved[because]

tax liabilities as to ascertained and accrued commercialpersonal opposed
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that our concern in therespondent adoptingLLC tax debt.” The maintains
of, and,in the nature the taxTelgener speculativerule was with liabilities

here, [parties’]amount of the commercial LLC’s accrued and“[t]he
speculative bytax debt was not and it was verified uncontesteddeferred

as of the date of trial.”testimony

however, fails to take into account that ourargument, holdingThis
in not that ofTelgener merely require potentialdid the amount the taxes be

that taxreasonably consequences parties mayascertainable. We held to the
if aonly required by propertybe considered taxable event is the distribu­

shortlytion or is certain to occur thereafter. 148 N.H. at 192.Telgener,
because there was evidence in this of aSimply reasonablycase ascertain­

not, itself,amount of taxpotential liability byable does allowthe trial court
to inconsequencesconsider such its distribution of marital As weproperty.

inexplained Telgener, of a tax isconsequence precluded...“[Consideration
when the trial court must as to a thespeculate party’s dealing withfuture

added).Id. inproperty.” (emphasis reasoningThis is accord with the
Harmon, 959,ofdecisions other courts. See Harmon v. 962 A.2d 962-63

(Me. 2009) in(concluding that court did not err not taxconsidering
implications selling propertyof marital where wife had not expressed
intent to sell courtproperty property);and did not order sale of In re

(Mont. 2004)743,85 P.3d 746-47Marriage of Haberkern, (concluding court
abused its discretion taxby considering consequences when value of
retirement account and tax laws at were unknown and court didliquidation

occur); Conzemius,not know when sale would Conzemius v. 841 N.W.2d
(N.D. 2014)716, (finding722-23 court did not err in not futureconsidering

consequences identifytax of divisionbecause wife did not toproperty plans
retire or to withdraw funds from “within a short time”pension plan

(Vt.omitted)); Drumheller, 176,v.(quotation Drumheller 972 A.2d 191
2009) in(finding adjustno error court’s decision not to value of properties
by tax liabilities that would result sale because record did notupon
demonstrate that husband would have to sell properties).

respondentThe further contends that this case is akin to In the Matter
(2001), thatThayer Thayer,and 146 N.H. 342 and maintains “[i]nof

essence, liabilitythe tax is an advance on the marital estate that theunpaid
and,parties already partieshave received” because had“[b]oth [the]

income,... grossly inequitable onlyof the tax deferred it would ifbenefit be
all thatparty post-divorce required pay essentiallyone was to of the taxes

however, isunpaid during parties’ marriage.” Thayer,went the decades of
whether certain debtdistinguishable. Thayer properlydealt with was

to as of marital estate.“family” subject partdeemed debt distribution the
case,Thus, notThayer, ThayerSee 146 N.H. at 346-47. unlike this did
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consequences partiesof future tax to thepotentialinvolve consideration
of the marital estate.from the trial court’s distributionresulting

that,conclude, therefore, sale or transfer of thebecauseWe
order,trial court’s norrequired byat was neither theissueproperties

decree, trial courta time after the divorce thecertain to occur within short
distribution,that, itwhen the forvaluing propertieserred to the extent

thatthose to account for estimated taxespropertiesreduced the value of
in a or of thethe the event of sale transferby partieswould be due

trial order andAccordingly, we vacate the court’s distributionproperties.
opinion.consistent with thisremand for distribution of assets

LitigationIII. Domain ProceedsEminent

J.)thatFinally, argues (Foley, bythe the Circuit Court erredrespondent
petitioner’s propertymotion to dismiss the motion to correctdenying his

distribution, to tosought propertyin which she amend the distribution
from domainproceeds litigation regardingaccount for obtained eminent

by reallocatingand erred thereafter theparties’ properties,one of the
decree, respondentIn final the trial court found that the hadproceeds. the

contesting compensationan action the amount of received frominitiated
of New to an eminent domain actionHampshire pursuantthe State

of the Because the court found that theregarding parties’ properties.one
little, inany, litigation, anyif role the the court awarded netpetitioner had

“an ofrespondentfrom the action to the as offset the differenceproceeds
in the parties.”asset distribution between

case,in aappeal juryfiled her this a returnedpetitionerAfter the
in thenlitigation. petitionerverdict the eminent domain Thesubstantial

to the thatpartial stay appellate process, requestingmoved for remand and
propertythe case to the trial court to amend the distribution towe remand

proceeds. stayed petitioner’s appealaccount for the We the and remanded
remand, the trial court that “strictUpon applica-to the trial court. found

and, therefore,inequitabletion” of the divorce decree would be it amended
20 of fromby awarding percent proceedsthe distribution the netproperty

to and the balance to thelitigation petitionerthe eminent domain the
respondent.

that torespondent argues petitioner preservethe the failedappeal,On
and,fromchallenge litigationher to the award the eminent domain

therefore, jurisdiction modify propertytrial court lacked to thethe
contends, however, that if the court hadHe further evendistribution.

proceedsit 20 of the to thejurisdiction, by allocating percenterred
arguing that the trial courtpetitioner. petitioner cross-appeals,The

abut that it should have awarded herproperly jurisdiction,exercised its



161

proceeds.of the Because we have vacated the trialgreater percentage
distribution,court’s entire we need not address theseproperty arguments

juncture.at this

in vacated inpart; part;Affirmed
and remanded.

LynnDALIANIS,C.J., BASSETT,JJ.,and and concurred.
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