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the the trial court notapproving parties’ stipulation, by extinguishingerred
the to therespondent’s obligation support parties’ requiredeldest child as
by the court’s 2008 order.

Reversed and remanded.

Dalianis, C.J., HlCKS,Lynn, BASSETT,JJ.,and and concurred.

Hillsborough-northern judicial district
No. 2014-0496

Morgan(Graveline)Danielle Gauthier Gravelinem/n/f

v.

District,Manchester School SAU #37

22,Argued: April 2015
4,Opinion SeptemberIssued: 2015



144

(BBranch, on the briefLLP, Manchester J BranchBackus, ofMeyer &
orally), plaintiff.for theand

PLLC, ofMeagher&O’Shaughnessy,McDonough, Whaland
(Robert orally), the defendant.on brief and forMeagher theJ.Manchester

(Graveline) Gauthier, nextas mother andHICKS, Danielleplaintiff,TheJ.
CourtGraveline, Superiorof thean orderappealsMorganoffriend

defendant,J.) to the Manchestersummary judgment(iGarfunkel, granting
District, affirm.#37. WeSAUSchool

Februarythe trial court’s order. Onderived fromfacts arefollowingThe
student, A.M.,in an with another2011, involved altercation4, Morgan was

in the face.altercation, MorganpunchedA.M.During thaton a school bus.
7.Februaryto the defendant onthe incidentreporteddriverThe bus

onAlbert, reportbusdownloaded the driver’sBarryprincipal,schoolThe
minimized theMorganday.nextMorganmet with theFebruary 8 and
other studentthe name of thenot knowincident, Albert she didtold

notifyto her mother.altercation, notand asked Albertin theinvolved
mother,notifyhave to herhe wouldMorganinformed thatAlbertAlthough

he did not do so.
Morgan andhitting14.A.M. admittedFebruaryA.M. onAlbert met with

three-day suspension-.agivenwas
frommessagesthreatening FacebookMeanwhile, receivedMorgan

the14. aboutA.A., 13 and Albert learnedstudent, Februaryonanother
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onmessages morning Februarythe of 15 and knew that A.A. and Morgan
would inboth be the cafeteria at lunch that day.Albert went to the cafeteria
at that time and told A.A. to see him after lunch. After Albert left the
cafeteria, a fight times,broke out. was hitMorgan several sustaining

head,injuries face,to her and mouth. She was transported to the
room.emergency mother,Albert met with Morgan’s the plaintiff, in the

and,emergency time,room for the first told her about the February 4 bus
incident and the threatening Facebook messages.

times,At all relevant the defendant in placehad a written anti-bullying
policy 2014).implemented pursuant 193-F:4,to IIRSA (Supp. That statute
mandates the adoption, by each school board,district’s school of a written
policy prohibiting bullying and cyberbullying. contain,The policy must
among other things, procedure notification,for“[a] within 48 ofhours the
incident toreport, parentthe or parents guardianor of a victim of bullying
or cyberbullying parentand the or parents guardianor of the perpetrator

(h).of the orbullying 193-F:4,cyberbullying.” RSA II The defendant’s
anti-bullying policy provides that Principal“[t]he or desig-administrative
nee shall report to the parents of a student who has been reported as a
victim of andbullying parentsto the of a student who has been reported as
a perpetrator of bullying within 48 hours of receiving the report.”

The plaintiff brought suit to recover for Morgan’s injuries. The trial court
counts,dismissed one of the two and that dismissal is not challenged on

appeal. The parties then filed cross motions for summary judgment on the
—remaining count a negligence claim based upon Albert’s notifyfailure to

the plaintiff of the alleged bullying. The court granted the defendant’s
cross-motion, that itruling was “barred by grantthe of immunity under
RSA 507-B:5” and did “not fall within the exception under RSA 507-B:2.”

On appeal, plaintiffthe argues that the trial court erred in finding the
defendant immune from suit pursuant to RSA 507-B:2 and :5. She
maintains that the court inerred nofinding nexus between her claim that
Albert “failed to withcomply a school district policy that expressly
governed the of‘operationf’] her school” and the defendant’s operation of
the schoolpremises. See Dichiara v. Dist., 694,Sanborn Reg’lSch. 165N.H.

(2013)698 (holding that provides“RSA 507-B:2 an exception to RSA
only507-B:5 when there is a nexus injurybetween the and a governmental

unit’s ownership, occupation, maintenance, or operation of a motor vehicle
or premises”). Alternatively, plaintiffthe argues that if RSA 507-B:2and :5

toapply case,immunize the indefendant this they violate both the right to
remedy and equal protection I,guarantees of Part 14Article of the New
Hampshire Constitution. Finally, plaintiffthe asks us to “exercise [our]

law,discretion to questionresolve a of by interpreting requirementsthe of
the parental notice provision of the Manchester School District anti-
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omitted.) The defendant(All underliningandcapitalsbullying policy.”
(1)because:trial court’s orderof thefor affirmancearguingcross-appeals,

hours;forty-eightbullying withinreporttodutycommon-lawis nothere
2014) theand(Supp.RSA 193-F:7(2) immunity undertoit is entitledand

immunity.of officialdoctrine

immunity argumentand :5507-B:2RSAplaintiffstheBecause
strong policyalaw, court hasand “[t]hisof constitutionalan issueraises

on acan be decidedin a case thatissuea constitutionalreachingagainst
(1995)257,Kleeman, 260140 N.H.v.Anglinground,”nonconstitutional
affir­forargumentsomitted), the defendant’swe first address(quotation
trialwill theupholdthat “we(notingid.Seegrounds.alternativemance on

grounds”).on mistakenrightthe resultmayif have reachedeven itcourt
becauseshould be affirmedjudgmentsummarythatarguesdefendantThe

a negligencetoduty supporta commonlawnot identifiedhasplaintiff“[t]he
itcarries with193-F[chapter]under RSAstatutory dutyaction, anyand

If theacceptin 193-F:7.” weRSAimmunity containedblanketthe
in thisdutylaw liescommonstatutory orthat noargumentdefendant’s

unconsti­immunity:5 is507:2 andthat RSAcase, argumentplaintiffsthe
moot.tutional becomes

law,of whichquestioncase is aaduty particulara inof“The existence
723,#33, 731158 N.H.Unitv. Sch. Admin.novo.” Mikellreview dewe

had a commonis that(2009). [Albert]her “claimplaintiff,to theAccording
dutythisthat he breached[Morgan] andsuperviseandduty protecttolaw

. . .receivedthat hereportof incident]notify parent [anto herby failing
statute, inimplicated193-F, wasanti-bullyingthe[chapter]thatand RSA

claima lawthis is commonthatcontendsplaintiffThethe assault.”
(1995),708, 720 and not barredEno, 139N.H.v.Marquayundercognizable

and theMarquayto examinepauseweAccordingly,193-F.chapterby RSA
193-F.chapterof RSAprovisionsapplicable

Newthe District offorDistrict CourtIn the United StatesMarquay,
law, including whetherstatequestions ofto us certainHampshire certified

a(2014), createsstatute, 169-C:29RSAseereportingthe child abuse
and whether:of actionrightprivate

defendantduty uponaimpose[s]lawHampshire commonNew
secretaries, schoolteachers, coaches, principals,superintendents,

stu-plaintiffto protectunitsadministrativeand schooldistricts
properto thesexual misconductallegedby reportingdents

knew,measures, orif theyprotectivetakingor otherauthorities
known, wereplaintiffsthathavetheyif shouldliablerender them

.by . .harassed, [otherabusedassaulted orsexuallybeing
coaches].orteachers
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139 N.H. atMarquay, 712.

Before addressing the district questions,court’s we clarified the
potential roles a statutorily-prescribed of maystandard conduct inplay
establishing civil liability. short,Id. at 713-15. In the may create,statute

explicitlyeither or implicitly, a ofcause action for violation of its standard
or,of conduct if a cause of alreadyaction law,exists at common “the

standard of conduct to which a defendant will maybe held be defined as
required statute,that by rather than as the usual reasonable person

standard.” Id. at 713. The latter role is referred to as the doctrine of
negligence per se. See id. Marquay clear, however,As made “[t]he doctrine
of negligence per se ... plays no role in the creation of common law causes

cases,of action” and “in many the common law failmay to recognize
liability for failure to perform affirmative duties that imposedare by
statute.” Id. at 713-14.“If no exists,common law duty the plaintiff cannot

a action,maintain negligence thougheven the defendant has violated a
statutory duty.” Id. at 714.

Turning to the district court’s questions, held that thewe child abuse
statutereporting neither a private action,created right 715,of id. at nor

care,a standardsupplied of under the negligence se,doctrine of per “in an
action based on inadequate supervision student,”of a id. at 716. Neverthe­
less, we recognized that “schools share a special relationship with students

care,entrusted to their which imposes upon them certain duties of
reasonable supervision.” atId. 717.

The statute at inissue explicitlythis case that itstates does not acreate
private right of action. 193-F:9 provides:RSA

RightPrivate of Action Not Permitted. inNothing this
chapter shall supersede or replace rights orexisting remedies

anyunder other general law,or special law,including criminal nor
this chapter create a private rightshall of foraction enforcement

of this chapter against any school district or chartered public
school, or the state.

2014).193-F:9 (Supp. addition,RSA In RSA 193-F:7 provides immunity
suit,from instating, part:

A school administrative unit employee, school employee, char-
tered public school employee, regular volunteer,school pupil,
parent, legal guardian, or employee of a company under contract

school, district,to a unit,school school administrative or chartered
school,public shall be immune from civil liability goodfor faith

conduct arising from or pertaining to the reporting, investigation,
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of a recom-implementationorresponse,findings, recommended
chapter.under thisresponsemended

RSA 193-F:7.
maintain her action firstmayplaintiffof whether theDetermination

contendsclaim. The defendantthe nature of herthat we discernrequires
to aalleged bullying“a toduty reportto enforcethat the seeksplaintiff
and‘bullying’policythat thearguesand “[a]bsentin 48 hours”parent

Theduty] plaintiffa at common law.”statute, not exist [suchthere did
and anstatutory“a violationrelying uponis not eithercounters that she

se, but, rather,negligence perorright of action”privatecreatedallegedly
liable, for Albert’srespondeat superior,underdefendantseeks to hold the

inMorganandduty protect supervise”toof his “common lawbreach
however, [chapter]to admit “RSAhopes,SheMarquay.accordance with

that aas evidencebullying prevention policiesand the [defendant’s]193-F
care, in relation toof what constitutes dueconsider on the issuejury could

plaintiffthe seeks toconclude that the distinctionclaim.”Wenegligenceher
unavailing.isupon Marquayand her relianceillusorydraw is

plaintiffsof thecopythe court with aparty providedneitherAlthough
claim asremainingthe plaintiffstrial court characterizedthecomplaint,

notify [Morgan’s]dutyits tothat the defendant breached“alleg[ing]
anti-bullyingaccordance with the school’salleged bullyingof the inmother

added.) that charac-party challengedneither hasAspolicy.” (Emphasis
Furthermore, in theaccurate. statementsterization, it asacceptwe

withinextricablyclaim is intertwinedmake clear that herbriefplaintiffs
claim asnegligencecommon lawshe describes herchapterRSA 193-F:

andparental policy”with the notificationcomplyon the failure to“resting
toduty comply‘in loco parentis’its“breach[ed]contends the defendant
omitted.)(Emphasisfor notification.”policy parentalits adoptedwith

of and her mentionNevertheless, Marquaythe invocationdespite plaintiffs
onlytheduty supervise,”to andprotectbreach of the“negligentof a

induty reportthe toactually claims was breached isduty shespecific
anti-bullying policy.with the school’saccordance

schools anMoreover, impose upontoMarquaywe do not read
againstin and alland all instances“duty protect supervise”tooverarching

relationshipof thedutyof arises outconceptharms. “In thegeneral,
harm.foreseeableagainst reasonablyparties protectionthe andbetween
ofthe nature theduty depends uponextent of thatThe existence and

(citationMikell, 731158 N.H. atparties.”therelationship between
(1999)308,Bank, 144 314omitted); N.H.also Ahrendt v. Granitesee

to others fromduty protecthave noprivate persons generallythat(noting
... if aduty maythat a arisethird butby persons “[s]uchcriminal acts
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omitted)). recog-In weMarquayrelationship (quotationexists”special
inand the studentsexists between schoolsspecial relationshipnized that a

duties of reasonableschools “certainimpose upontheir care so as to
added). The(emphasis specific139 N.H. at 717Marquay,supervision.”

bystudents“protecting] plaintiffin was that ofduty Marquayinvolved
takingauthorities orpropermisconduct to thealleged sexualreporting

Id. at 712.protectiveother measures.”

however, that the wedutyin we made clearMarquay,Even
dutyaimpose personalwas not unlimited. We declined torecognized there
dutythat “theevery employee,school but rather heldsupervision uponof
overemployees supervisory responsibilitythose school who haveuponfalls

of Id. atstepped parental proxy.”and who thus have into the rolestudents
addition, ... to those of timeduty only periodsIn we “limited the717-18.

to those risks that arecompromised, onlywhen is andparental protection
Mikell, atreasonably (discussing Marquay).foreseeable.” 158 N.H. 731

instance, inForMarquay.have declined to extendsubsequentlyWe
Mikell, for the suicide of oneliability upondeclined to a schoolimposewe

relationshipthatdisagreed “specialof its students. Id. at 732. We the
—— of reasonableMarquay] duty supervisionin and the[recognized

a suicide in this case.”duty preventextends so far as to create a to student’s
Id.

duty reportto create a tosimilarly MarquayWe decline to extend
Cityin case. v. Newalleged Stephensonunder the facts thisbullying ofCf.

2011)71, city notYork, (concludingDiv. school and(App.925 N.Y.S.2d 73
despiteon studentin for failure to second assaultnegligence preventliable

dutyto a on theimposefirst and “it unreasonablefindingnotice of assault
students when thefighta about a between twonotify parentschool to

misconduct”), aff'd, 978affirmatively addressed thealreadyschool has
(N.Y. 2012) duty to1251, statutoryis no(notingN.E.2d 1253-54 “[t]here

school, circum­made at and thethreatsparents generalizedinform about
aboutduty notify parentstodo not rise to a common-lawgivestances here

to do so isa reluctanceposed by party”).harm third Ourthreatened
that a breach of RSAexpressed intentby legislature’sthesupported

193-F:7, ofRecognition:9.liability.not rise to See RSAchapter give193-F
in this case wouldallegedthe factsrighta common law of action under

find instructiveby legislature.thus the Wepolicy expressedundermine the
inCircuitAppealsof for the Secondof the United States Courtlogicthe

in v.fraud claim Broder Cablevisionof a common lawaffirming dismissal
(2d 2005):418 F.3d 187 Cir.Systems Corp.,

intendingnotlegislature,York whileunlikelyis that the New[I]t
York Publicof action undergrant private right [Newto a direct
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224-a,§ did a private rightService intend of action to beLaw]
anyoneavailable to who took the extra step allegingof that a
§violation of 224-a common-lawconstituted fraud. And it is

courts,unlikely that New York which on artful pleadingfrown to
actions,against privatecircumvent a bar would allow ansuch

end-run around the legislature’s apparent intent.

Broder, brackets,(quotations, omitted);418 F.3d at 201 and citations see
Ltd., 1049, 1055also Kerusa Co.LLC v. Real Estate 906 N.E.2dW10Z/515

(N.Y.2009) (“That plaintiff] the elements ofalleged[the common-lawfraud
does not a prohibited privatetransmute cause of action to enforce Martin

tort.”).Act disclosure into anrequirements independent common-law
duty circumstances,Because we find no common-law under these we

affirm the ofgrant summary judgment for the defendant. Having found the
trial court’s order on ground,sustainable this we need not address the
plaintiffs challengeconstitutional to 507-B:2 immunity.RSA and :5 See
Anglin, 140 N.H. at 260. plaintiff’sWe also decline the invitation to
interpret requirementsthe of the parental provisionnotice of the
Manchester School District anti-bullying policy.

Affirmed.
Dalianis, C.J., CONBOY,LYNN, BASSETT,JJ.,and and concurred.
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