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classification, the ZBA itsany zoningunder other exceededpermitted
By considering proposedRSA 674:33. whether the use wasauthority. See

ZBA itsany zoning provision, willing-under the demonstratedpermitted
for ofpetitioners’ request approval proposedness to review the the use. See

that action constituted error.legalid. cannot conclude suchWe

waived,that the toFinally, argues petitionersthe Town and failed
to of the ZBA’s that the Town’spreserve, any challenge the merits decision

that, therefore,zoning permit proposedordinance did not the use and the
Planning by approving plan application. agree.Board erred the site We The

inchallengedid not the merits of the ZBA’s decision theirpetitioners
ZBA infor before the or their to the trial court.request rehearing appeal

(2001) (issueWeare, 328,v. Town 147 N.H. 331 notCorp.See NBAC of
waived when failed to address it in motionpreserved plaintiffand deemed

for selectmen and raised it for first time in motion forrehearing before
court).reconsideration filed with trial

Reversed.

Dalianis, C.J., HICKS,Lynn, Bassett, JJ.,and and concurred.
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Canada, Park, LLC,David for Mountain View self-represented party, by
brief.

Robson, Jr., self-represented byGerald brief.party,

CONBOY, Park, LLC,The plaintiff-landlord, appealsJ. Mountain View a
(LeFrancois, J.),decision of the inCircuit Court which the court declined

to an inapprove agreement concerning, part, arrearages byrent owed the
defendant-tenant, Robson, Jr.,Gerald and issued a writ of possession. We
affirm.

2013,followingThe facts are Inundisputed. partiesJune the entered into
a agreement, wherebyrental the defendant rented a home bymobile owned

Theplaintiff. eventuallythe defendant fell behind in his rent Inpayments.
2014,May the the aplaintiff served defendant with demand for rent and an

eviction notice. When the defendant failed to pay arrearages,the rent the
plaintiff possessionfiled this action.

2014,In parties agreementJune the entered into an to cure the
defendant’s and avoid his Inarrearages agreement,eviction. the the

$3,125.38,acknowledgeddefendant that his toarrearages amounted and he
agreed paymentto a schedule. The thatagreement specified the defendant

hispay monthlywould current rental rate. It also that he wouldprovided
a certain amount each month untilpay arrearagestowards his the
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that,further statedagreementa zero balance.” Thearrearages “reach[ed]
balance,” théreaching plaintiff “drop[ posses-a zero the would“[u]pon ]”

action, . . . homelessness.” Theallowingthus the defendant “to avoidsion
that, if to make of theanyalso the defendantagreement provided “fail[ed]

oath,...shall, upon request,the Court under and withoutpayments,above
review,judicial possession (Emphasisissue a writ of to Plaintiff.”further

added.)
Thereafter, trial court foragreement approval;the was submitted to the

however, it.approve plaintiff unsuccessfullythe court declined to The
plaintiff’smoved for reconsideration. In its denial of the motion for

reconsideration, the court that the forexplained “agreement provides
a for an of time in futurepossession periodissuance of writ of indefinite the

due, innonpayment yet unpaidfor the of future rent not addition to the
action,” 540:13-c,rent which forms the basis of this eviction and that RSA

(2007) authorityII “does not include of the court to issue a writ of
in nonpaymentat some indefinite time the future for the ofpossession

yetfuture rent not due.”
a in 2014.plaintiff’s request, hearing subsequently JulyAt the was held

(2007), court of theRelying upon again approvalRSA 540:28 the denied
it not a thatagreement; “approve provisionthe court elaborated that could

yetthat is not due andrights regardingwaives the tenant’s future rent
that, had made somepayable.” althoughThe court also found the defendant

his he had less than the total amountpayments arrearages, paidtoward
Accordingly, possession,that he owed the the court issued a writ ofplaintiff.

and this followed.appeal
by failingthat the trial court erred toappeal, plaintiff arguesOn the

540:13-c, allows,II and RSA 540:28agreementthe because RSAapprove
with theagreement. agreesnot such an The defendantprohibit,does

the to enter into this“grant opportunityand asks that weplaintiff [him]
in home thethereby legal right staya to underagreement giving [him] [his]

agreement.”of thestipulations

statutory interpretation,contractual andappealThe issues on involve
law; Inaccordingly,of our review is de novo. Seequestionswhich are both

(2014).Co., 84, 88166N.H. ‘Whenthe Matter Home Ins.Liquidationof of
language by partiesthe used theinterpreting agreement, givea written we

and the context inmeaning, considering the circumstancesits reasonable
the document as anegotiated, readingwhich the was andagreement

omitted). ambiguity, parties’“Absent the intent will(quotationwhole.” Id.
inof the used theplain meaning languagedetermined from thebe

omitted).Id. (quotationcontract.”
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In of we are the finalstatutory interpretation,matters arbiter of the
inlegislatureintent of the as the words of the statute consideredexpressed

(2013).Carrier, 719, 721as a Petition 165 first look towhole. N.H. We theof
itself, and, if thatlanguage possible, languageof the statute construe

Id.according plain ordinary meaning. languageto its and When the of a
unambiguous, beyondstatute is and we need not look the statuteplain itself

Malisos,legislativefor further indications of intent. Petition 166 N.H.of
(2014).726, 729

540:13-c,II that:providesRSA

inNothing prohibit partiesthis section shall be construed to the
that,in a innonpayment agreeing spitecase of rent from ofof

issued,for the a writ of shall notjudgment plaintiff, possession be
if the defendant makes in accordance with apayments schedule

However,indesignated agreement. paymentsthe if such are not
due,made when a writ of shall bepossession upon requestissued

plaintiff.of the

added.)(Emphasis plain language onlyThe of this statute toapplies
agreements addressing the of rent. in thenonpayment Nothing statute

inregular paymentsrefers to rental accordance with a lease or rental
agreement. partiesThe statute authorizes to enter into an agreement

that,rent inregarding arrearage payments stayorder to the issuance of a
writ of thepossession, requires pay arrearagestenant-defendant to the in

schedule;accordance with an if the tenant toagreed-upon fails make such
aarrearage payments, possession maywrit of issue the ofupon request the

540:13-c,II.landlord-plaintiff. RSA

contrast,By appliesRSA 540:28 to all forms of lease or rental
Itagreements. provides that lease or rental agreement,“[n]o oral or

written, shall contain any provision by anywhich a tenant waives of his
rights under this and such shall nullchapter, any waiver be and void.”RSA

added).(emphasis540:28
Here, defendant,following nonpayment bythe of rent the partiesthe

an agreemententered into that that theprovided plaintiff would not seek
(1)possession longa writ of so as the defendant: paid regular monthlyhis

(2)rent; paymentsand made toward his inarrearages accordance with the
agreed upon agreement specifiedschedule. The further that if the defen-

anydant to make of the apayments,” possession“fail[ed] above writ of
would be issued upon plaintiff’s request.the

Although agreementthe thatprovided plaintiffthe would not seek a
possession longwrit of so as the defendant made payments toward his

arrearages, plain language agreementthe of the also forallowed the
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to pay-­the defendant’s failurepossession uponof a writ of basedissuance
after the was enteredmonthly occupancy agreementrent for hisregular

— indefendant cannotbyis RSA 540:28.See id. Theprohibitedinto. This
— action basedright challenge any possessoryan waive his toagreement

rent, an wouldmonthly agreementhis of as suchupon nonpayment future
(2007)(“Ifalso, 540:3,id.; the evictione.g.,null and void. See see RSA IVbe

rent, inform tenant ofnonpaymentnotice is based on of the notice shall the
ofany, by payment arrearageshis or her if to avoid the eviction theright,

540:9.”);and in accordance with RSA RSA 540:13-aliquidated damages
(2007)(2007) retaliation);for the defense of RSA 540:13-d(providing

in of ofinvolvingdefenses cases violations the standards fitness(providing
(2007) tosafety); (allowing parties appealfor health and RSA 540:20

court). affirm trialsupreme Accordingly,decisions to the we the court’s
declining approve agreement.decision to the

observe, however, that, agreement solelyhad the been limited toWe
arrearagesthe of the rent and had notaddressing payment defendant’s

regular monthlythe the future ofprovision regarding paymentincluded
540:13-c,rent, II anlanguage permittedthe of RSA would have suchplain

But, above, currentlyas draftedagreement. explained agreementas the
violates RSA 540:28.

itagreement approvedThe asserts that the should be becauseplaintiff
trialagreements approved byhas “the exact same structure” as similar the

However, argument, plaintiffcourt in the in this the disre-past. making
that, here,fact unlike the at issue none of the othergards agreementthe

provisions regardingin the record contain the futureagreements explicit
payment regular monthlyof rent.

that that consider­plaintiff public policyTo the extent the asserts
homelessness,ations, requirethe of the defendant’s usincluding prevention

decision, in wrongtrial this is made theargumentto reverse the court’s
considerations,of suchAlthough appreciate importanceforum. we the

legislature,of are reserved for the and wepublic policy“[m]atters
concerns.”addressing [plaintiff’stherefore leave to it the task of the

(2007).632, 645 inFinally, any156N.H. issues raised theof Kilton,Petition
briefed, waived. In re Estatefullynotice of but not are deemed Seeappeal,

(2003).226,149 N.H. 230King,of

Affirmed.

J., BASSETT,DALIANIS, J., HICKS,J., concurred; Lynn,and with whomC.
J., joined, dissented.

tenants,LYNN,J., of“protecting” rightsIn name of thedissenting. the
(2007)(2007)540:13-c, in aII and RSA 540:28majority interpretsthe RSA
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that, to ofcontrarymanner the wishes both the landlord and the tenant
us, all that former will of nobefore but insures the statute be assistance to

in payments.tenants who have fallen behind their rent Because neither the
statutes, objectives,text of the nor their intended supports majority’sthe

construction, I respectfully dissent.
At instatutory interpretationthe heart of the issue this case is the

540:13-c,relationship between II and This apresentsRSA RSA 540:28.
classic case of one statute forth asetting general applicabilityrule of while

exception generalestablishes an to the rule that to aappliesanother
inspecific methodologycircumstance. Our of construction such cases is

reasonably possible,well-established: ‘Where statutes should be construed
as consistent with each other.” Natural v.EnergyNorth CityGas of

(2012) omitted).Concord, 14, 16164N.H. “It a(quotation well-recognizedis
statutoryrule of that subjectconstruction where one statute deals with a in
terms,general and another deals with a of inpart subjectthe same a more
way,detailed the latter will anregarded exceptionbe as to the general

Johnson, 419,enactment where conflict.”Appealthe two 161 N.H. 424of
(2011) omitted); Gas,(quotation EnergyNorthsee Natural 164 atN.H. 16
(“When interpreting matter,two statutes which subjectdeal with similar

other,theywe will construe them so that do not contradict each and so that
they will lead to legislativereasonable results and effectuate the ofpurpose

conflict,the statute. To the extent two statutes specificthe more statute
omitted));controls over the general (quotationstatute.” and citation

(2010)349,Braley,Favazza v. 160 N.H. 352 (applying aforesaid rule in
construing chapterRSA 526 and RSA 540-A inchapter wrongful eviction
action).

Here, RSA 540:28 sets forth the general rule: “No lease or rental
agreement... any byshall contain which aprovision anytenant waives of

540],his rights chapter anyunder and such shall null[RSA waiver be and
void.” The majority correctly interprets this statute to prohibit the

anyenforcement of aagreement whereby prospectivelytenant waives his
protections chapterunder the with to futurerespect payments.rent In

words,other the angeneral prohibitsrule eviction based on nonpayment of
as-yet-undue rent without the initiation of a new eviction proceeding.

However, extant,anwhen eviction isproceeding already several sections
chapterof RSA 540 provide exceptions generalto the rule. One frequently
exception appliesutilized when a tenant aagainst possessionwhom writ of

has bybeen issued the trial court wishes to to thisappeal court. See RSA
(2007).540:25, I provisionThis arequires desiring pursuetenant to an

toappeal pay ongoing “weeklyrent and in advance” during pendencythe
appeal,of the and that if suchprovides paid,rent is not “the court[circuit]

immediatelyshall mail a notice of default to tenantthe and issue a writ of
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to the landlord” without thepossession need for the landlord to initiate a
(2007)540:25, I;new eviction action. see also (grantingRSA RSA 540:20

continuing jurisdictioncircuit court after of isappealnotice filed “for the
540:13, II(d)(3) (2007)purposes collectingof rent pending appeal”); RSA

that writ of summons served on in(requiring tenant eviction action be
by notice that ifaccompanied informing tenant he wishes to trialappeal

court’s mustruling, pay ongoinghe rent as it becomes due until final
of thedisposition appeal).

(2007).540:13-e,exception generalAnother to the rule is found in IRSA
court,This statute allows the circuit after it has a judgmentrendered for

landlord,the of inrecovery possession favor of the to thestay dispossession
of for upthe tenant to three months if the court “thatdecides under all the

justice requires stay,circumstances such onbased the reasonableness and
faith ofgood parties demands,the in their respective reports, complaints,

540.T3-C, however,and evidence.”RSA I. If the court agrants stay,such the
required “paytenant is to the landlord inweekly advance the weekly

former rent... and on suchany weekly paymentadvance a unitdefault of
possession shall be issued and the shall evict the tenant as soonof sheriff

added).possible.”as Id. (emphasis Again, plain languagethe of this statute
that ifmakes clear a tenant who has granted staybeen a fails to inpay

advance the rent that during period stay,becomes due the of the thefuture
writ of possession shall be issued and the tenant evicted without the need
for the landlord to commence a new eviction proceeding.

540:13-c,II, case,RSA provision applicablethe to this provides another
exception to the Itgeneral rule. states:

inNothing this section shall be construed to prohibit partiesthe
that,in a case rent from innonpayment agreeing spite of theof of

judgment plaintiff, issued,for the a writ of possession shall not be
if the defendant makes in apayments accordance with schedule

However,indesignated agreement.the if paymentssuch are not
due, a possessionmade when writ of shall issued upon requestbe

plaintiff.of the

added).540:13-c,II (emphasesRSA on the wordsFocusing “nonpayment of
rent,” majoritythe that agreementsconcludes the statute authorizes that

possessionallow for the issuance of a writ of at the ofrequest the landlord
where theonly pay alreadytenant fails to rent that is due at the time the

made, ie.,is inagreement arrearages, agreement.rent accordance with the
If agreement encompassesthe also the tenant’s to makeobligation ongoing

payments, majority impermissiblyrent the insists that the agreement
waives the tenant’s ofrights allowingand is unenforceable. Instead the

requestlandlord to issuance of a writ of at the time thepossession
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breached, that,majorityis the holds if what the tenant fails toagreement
arrearage payments,is rent and not the landlord mustpay ongoing

entirely proceeding.commence an new eviction
First,are with the inproblems majority’s reasoning.There several

rent,”focusing “nonpayment majorityon the words of the fails to effectgive
to the that them. Theprecede permits agreementswords statute that
provide arrearages throughfor to be satisfied a schedule of payments while

aallowing possessionwrit of to be issued at the landlord’s in therequest
agreementevent of breach of the “in a case of rent.”0/nonpayment RSA
added).540:13-c, that,(emphasis majorityII What the fails to appreciate is

initiated,once an eviction remains “a ofproceeding nonpaymentcase of
rent” until the entire as well asarrearage, ongoing paymentsrent that

interim,in inpaidbecome due the has been accordance with agreed-the
statute,By effect,schedule. its construction ofupon majority,the the in

—a single involvingtransforms “case” into one two tenancies one covering
agreementthe before the and the other theperiod period Nothingafter it.

in language supportsthe of the statute the view that the legislature
Rather,intended it to be in thisinterpreted justfashion. as in other

circumstances where a tenant is allowedto remain in possession despite his
default, 540:25, I; 540:13-c, I, 540:13-c,see RSA RSA RSA II should be

(1)permit agreementsconstrued to that arequire paytenant to off the
(2)toarrearage according payingthe schedule while also all rentongoing

retired,that until arrearage fullybecomes due the is and that allows the
landlord to obtain a writ of forpossession breach of either term of such
agreements necessitywithout the of acommencing proceed-new eviction

(and interim)ing. Only anywhen the rent inarrearage ongoing due the is
fully paid rent,”is the matter no “a case oflonger nonpayment of and it is
only at that that the shouldpoint requiredlandlord be to initiate a new

inproceedingeviction the event the tenant fails to paymentsmake rental
that become due thereafter.1

Second, construction,in violation of our canons of majoritythe adds
540:13-c,IIlanguage legislatureto RSA that the not fitdid see to include.

See, Am., (2013).729,Four v. Nissan N.e.g., Strike 164 N.H. 735 The
that, reached,agreementstatute states when an has been “a writ of

issued,shall not ifpossession be the makes in accor-payments[tenant]
designated 540:13-c,dance with a schedule in the IIagreement.” RSA

1 agreement entirely what, view,my properThe at issue here is consistent with in is this
that,agreement specifically provides upon reachingconstruction of the statute. The a zero

arrearage, “drop” possessorybalance on the willthe landlord the action. Because the action
anypoint, paymentswould be terminated at that failure to make rent due thereafter would not

subject agreement requirebe to the and would therefore the landlord to initiate a new
possessory action in order to evict the tenant.
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added).(emphasis however,The majority, “payments”reads the word as
rent,”“payments pastof due thus interpreting pertinent languagethe as if

it “a possession issued,stated: writ of shall not be if the [tenant] makes
payments due rent inpast accordance with a designatedschedule in theof

Ifagreement.” the legislature intended “payments” to be limited to past
due rent payments, it would have said so. By adding such language, the

amends,majority effectively construes,rather than merely the statute.
Third, the majority’s interpretation of the statute fails to take account of

the fact moneythat is fungible. Consider the following simple example. A
requireslease the tenant payto rent of per month. When he is in$500

(twoin $1,000default the amount of rent),months’ the landlord and tenant
enter into an agreement that requires the tenant to retire the atarrearage
the rate of per month for the next five$200 months while also timely

allmaking ongoing payments.rent After complying agreementwith the for
months,two the tenant is able to pay only in the third month. Could$600

the landlord obtain a writ of possession simply by the circuitasking court
it,to issue or must he aninitiate entirely new eviction Ifproceeding? the
requests writ,landlord issuance of the the tenant will naturally claim that

fullyhe has paid the amount of the arrearage, that the shortfall therefore
(future)is attributable to ongoing rent, and that no possessionwrit of may

issue absent an entirely new evictionproceeding. landlord,The on the other
hand, will claim that the shortfall should be toattributed the arrearage,

allowingthus for issuance of the writ without a new proceeding. Howwould
the court resolve this issue? Under majority’sthe construction of the
statute, the answer is anybody’s guess, whereas under the construction

—that I assert to be correct the answer is clear the tenant has breached
agreementthe and the writ of possession may be issued at the landlord’s

request and without the need to acommence new eviction proceeding.
Fourth, majority’sthe construction of the statute raises the specter that

the landlord will not be able to evict the tenant without acommencing new
action even where it is absolutely clear that the tenant is in breach because
of his failure to make the agreed-upon payments If,on the arrearage. as the

holds,majority 540:13-c,IIRSA does not permit agreements that require
payment of ongoing rent theduring periodscheduled until arrearagethe is

retired,fully then the landlord’s acceptance anyof future rent payments
arguably amay be deemed waiver of righthis to recover possession without

aundertaking new eviction Enters.,proceeding. Miller v. Slania 150Cf.
(2004)655, 661 Co.,N.H. (citing Withers,Corcoran Management Inc. v. 513

(Mass.218, 222-23 1987)N.E.2d App. Ct. for “generalthe rule ... that after
effective date of valid notice to terminate tenancy, payment of rent in
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tenancy, byof and landlordacceptancefor after terminationperiodadvance
thereof, possessionof to recoverrightis evidence of waiverprima facie

notice”).2absent new
540:13-c,of II undermines theFinally, majority’sthe construction RSA

ofdesigned purposestatute is to achieve. The obviousgoalsbeneficent the
tenants, it inlandlords and when each believes ispermitthis statute is to

so, relationship despitemaintain their ongoinghis or her interest to do to
fallen in rent The tenantpayments.the fact that the tenant has behind

more time to “catch onby being given up”eviction andby avoidingbenefits
because, establishing rightafter the toarrearage.the The landlord benefits

a the landlord avoids the need to findobtaining judgment,andpossession
to execute on theretaining ability quickly judgmenta new tenant while the

ifby possessionissuance of the writ of the tenant fails tomerely requesting
bylandlord alsoagreement.with the terms of the The benefitscomply

proceedingsthe need for further courtbeing paid arrearagesthe without
any money judgmentof to collect on theuncertainty tryingand the

maylandlord obtain.
from thatBy holding precludes parties agreeingthat the statute the the

ifinstituting proceedinglandlord without a new themay possessionobtain
in rent the in whichpayment ongoing during periodtenant defaults the of

majorityto the the eliminates oneagreed arrearage,the tenant has retire
major agreement.of incentives for a landlord to enter into such an Thisthe

so, in turn thatlikelymeans that landlords will be less to do which means
a chance todeprived opportunitytenants will be of the for second remain

statute,in ofmajority’stheir homes. Under the construction the the
delaywithout thedeprived ability possessionlandlord is of the to obtain

tenant,a if of onexpense filing “catching up”and of new action the instead
ongoingor from rent toobligations, merely paymentshis her reallocates
thatarrearage.on the Because it is fair to assume most suchpayments

call for that are smaller than theagreements arrearage paymentswill
rent, anyit to landlord who hasongoing imagine whyamount of the is hard

find analready judgment permitsobtained a that eviction would such
likelyat all attractive. Much more is that a landlord who hasarrangement

that,already judgment pursuantobtained a a and who understands to the
construction, a will if themajority’s proceeding requirednew eviction be

2 (2007)that, 540:13,although permits acceptIt must a landlord to rentalbe noted RSA VII
arrearage payments possessory pending beinga action without deemed to havewhile is

tenancy, writingprovided increated a new the landlord informs the tenant of the landlord’s
eviction,proceed precludeintention to with the this section would not the tenant from

540:13-e,II,majority’s positionasserting, of the waiver assertedunder the construction RSA
because, terms, 540:13, acceptanceby applyin the text its RSA VII does not to the oífuture

Miller,payments. 150 N.H. at 660.See.rent
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tenant is to both the scheduledpay arrearageunable amount and ongoing
rent, will conclude that intoentering agreementssuch is notsimply worth

— —it.3Unfortunately, majoritytenants whom the believes it is protecting
likely will bear the brunt of the adverse effects of today’s decision. See

Dziewisz, (2005)587,Props.AIMCO v. 152 N.H. 591 (describing potential
eviction).consequences mayadverse for tenants that result from

majority’s 540:13-c,Because the construction of IIRSA is unsupported
statute,theby plain language of the is inconsistent with the statutory

scheme, and clearlyleads to results tocontrary legislaturewhat the
intended, I respectfully dissent.

Bassett, J., joins in the dissent.
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3 majority’s opinion suggestsTo the extent that the that the inlandlord this ease has
previously agreements payment arrearageentered into for the of an with no mention of the
payment ongoing explicit language allowingof rent and no the landlord to obtain a writ of
possession request rent,pay arrearage ongoingon if the tenant did not both the and I note

language agreements ambiguous pointthat the of such is on this and the landlord’s brief
suggests regarded obligation pay ongoing implicitthat he the to anrent as term of these

clear,agreements. majority requirement pay ongoingNow that the has that themade to rent
during arrearage period prohibited,the is it thatseems doubtful the landlord will enter into

agreementssuch in the future.


