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P.A., BryanA. Hollis and J.(Morganof NashuaGottesman & Hollis
brief, for theorally), petitioners.II and Mr. TownsendTownsend on the

(MatthewLLP, R. on the brief andHatfield, Sergeof ConcordUpton &
orally), respondent.for the

(Town), aCONBOY, Derry appealsthe Town ofrespondent,TheJ.
J.) the motion forgrantingSuperior (Wageling,of the Courtdecision
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summary byfiledjudgment petitioners,the Accurate Inc.Transport,
(Accurate Drive, Drive),41Transport) Ashleighand LLC (Ashleigh on the

that an appeal Derrybasis abutter’s to the Zoning AdjustmentBoard of
(ZBA)was untimely. We reverse.

followingThe facts are either orundisputed byestablished the record. In
2012,November TransportAccurate submitted a preliminary plansite
to theapplication Derry Planning Board for approval operateto a

“Dumpster Depot” business on property byowned Ashleigh Drive. The
property district,is located within the IIITown’sIndustrial zoning which

uses,permits, among yardsother contractor’s freightand and trucking
terminals.

9,2012, prior review,On November to the Planning Board’s the Technical
(TRC)Review Committee held a tomeeting evaluate the proposed site

plan. The TRC is ofcomprised representatives,several Town including the
code enforcement officer. The code enforcement officer believed that the
proposed propertyuse of the was apermitted as both contractor’s yard and

freighta and trucking and,terminal. The TRC approved proposed plan,the
thereafter, petitionersthe filed a formal plan applicationsite with the
Planning Board.

The Planning Board held numerous public meetings. During several of
the themeetings, Planning Board was advised that the code enforcement
officer believed that the proposed use of the property was allowed as both
a yardcontractor’s and a freight truckingand terminal.

19, 2013, Board,On June Planning decision,the in a seven-to-two voted
accept jurisdictionto petitioners’over the site plan application. A member

of Planningthe Board also approvemoved to the application, subject to
conditions; however,various the motion subsequentlywas withdrawn and

the matter was Augustcontinued to 21.
At Augustthe 21 meeting, the Planning Board voted to approve the

petitioner’s subject conditions,application to several some ofwhich differed
from the conditions on Aproposed June 19. written notice of decision was

Augustissued on 28.
13,SeptemberOn an subject O’Connor,abutter to the property, John T.

an applicationfiled for appealadministrative with the ZBA. appealHis was
as ancaptioned “Explanation of AppealAdministrative of Code Enforce-

ment’s Decision to Determine Site is a Contractor’s Yard and a Permitted
for Dumpster Depot.”Use The “purpose”stated of the appeal was “to show

that the Code Enforcement Officer’s decision inwas error . . . when he
determined that Dumpster Depot LLC falls under .. . Permitted Uses as

”a ‘Contractors Yard.’
The ZBA first considered O’Connor’s onappeal October 3. To the extent

that challengedO’Connor the code enforcement officer’s determination
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use of the the ZBA denied theregarding proposed property, appealthe
jurisdiction appeal untimely.lack of because it deemed theuponbased

However, that, appealthe ZBA decided because the “also contain[ed]
interpretationto the Board’s”timely allegations relating Planning and/or

decision,Augustof ordinance in its 21 it wouldapplication zoningthe
decision, and, therefore,“convert” to an of that itappeal appealO’Connor’s

timely.would construe the asappeal
7, meeting regarding appeal.the ZBA held a O’Connor’sOn November

inpropertyAfter whether the use of the was alloweddiscussing proposed
district,zoningTown’s Industrial III the ZBA concluded that thethe

anyordinance did not the use underzoning permit proposedTown’s
Therefore, that,ZBA the siteby approving planclassification. the decided

construction,inapplication, Planning interpretationthe Board “erred its
of the as it to theapplication Zoning pertainsOrdinance[Town’s]and/or

subject property.”
unsuccessfully moving rehearing, petitioners appealedAfter for the to

and,trial subsequently, summary judgment. Theythe court moved for
in that thatargued, part, appeal untimelyrelevant O’Connor’s was and the

ZBA an ofauthority appeal appeal Planninglacked to treat the as the
21 In an initialAugust granting petitioners’Board’s decision. order the

motion, trial thatsummary judgment zoningthe court noted the Town’s
20 of a toaggrieved parties daysordinance allowed from the date decision

ZBA. that “it forappeal Assuming, deciding, properto the without was the
ZBA thatappeal,”to re-characterize O’Connor’s the court determined his

13,it thanappeal untimely Septemberwas as was filed on which was more
Accordingly,20 after Board’s 21 decision. thedays Planning Augustthe

ZBA authoritycourt concluded that the had no to consider O’Connor’s
and, thus, motion.appeal, granted petitioners’the

reconsideration, that courtagreeing byBoth moved for the erredparties
inmisapplying zoningthe time standards contained the Town’s ordinance.

order,order, in itexplainedIn its reconsideration the court that its initial
20 from the date ofzoning daysfound that the Town’s ordinance allowed
ZBA; however, the courtaggrieved party appealdecision for an to to the

with that the ordinance “in fact states that the time is 20agreed partiesthe
added.)(Emphasisa wrrittendecision.”days from

Planningthat the written decision of the Board was releasedObserving
(filed 13)28, appeal Septemberon the court noted that O’Connor’sAugust

Planning planif was the final Board sitetimely appealingwould be he
However, court that did notapproval. appealthe concluded O’Connor’s

Rather, thatthe Board’s the court foundchallenge Planning approval.
officer’sdetermi-appeal challenged onlyO’Connor’s the code enforcement

subject permittedwas as aproposed propertynation that the use of the
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contractor’s The court decided thatyard. Planning acceptedthe Board the
code enforcement officer’s on 19when itinterpretation acceptJune voted to

19,thatjurisdiction appeal. published Julyof the Because vote was on the
days Julycourt concluded that O’Connor had 20 from 19 to toappeal the

appeal September,ZBA. Given that his was filed in the court determined
that it untimely. appealwas This followed.

in zoning CityJudicial review cases is limited. Brandt Dev. Co. N.H. v.of
(2011).Somersworth, 553,162 N.H. Factual findings by555 the ZBA areof

reasonable,deemed lawful and and the ZBA’sprima decision will notfacie
by superiorbe set aside the court absent errors of itlaw unless is

it,ofpersuaded by probabilities,the balance on the evidence before that the
(2008).ZBA decision is unlawful or unreasonable. RSA 677:6 We will uphold

the superior court’s decision unless the evidence does not it itsupport or is
N.H.,legally erroneous. Brandt Dev. 162 N.H. at interpre-Co. 555. Theof

law,tation and of a statute orapplication questionordinance is a of and we
superior rulingreview the court’s on such issues de novo. Id.

matter, decide,As a parties requestthreshold both that we in the first
instance, whether the ZBA by “converting”erred O’Connor’s to anappeal

ofappeal Planning Augustthe Board’s 21 decision. Although we do not
typically address matters that byshould be considered the trial court in the

see,instance, Co.,e.g., 521,first Bartlett v. Commerce Ins. 167 N.H. 535
(2015) instance),to in(declining decide issue the first we will address this

ZBA,issue it statutory authoritybecause involves the of the awhich is
question Manchester,of law. Cmty. CitySee Res. Justice v. 154 N.H.for of

(2007)748, (addressing753 issues in the first instance to the extent that
law).they questionsinvolved of

The that ZBApetitioners argue unlawfullythe “acted in ‘converting’ the
to an of the 21appeal” appeal Planning AugustBoard’s decision because no

ZBAgrants ability that,statute the the to so act. They contend because
O’Connor challenged only the code enforcement officer’s determination
that proposedthe use of the ZBAproperty permitted,was the was not
authorized to treat appeal appealO’Connor’s as an of the Planning Board’s

21August disagree.decision. We

Although petitioners correctlythe observe that there is no
statutory thatprovision explicitly permits the ZBA to an appeal,“convert”
there is also no statute that ZBAprohibits the from such action.­taking
Moreover, 2014),under ZBA(Supp.RSA 674:33 the has broad toauthority

subjectshear and decide onappeals jurisdiction.within its See Ouellette v.
(2008)604,Town 157 N.H.Kingston, (concluding610 that “the ZBA mayof

novo,hear deappeals upon powers grantedbased the broad to it by
(1997)statute”); Windham, 488,Peabodysee also v. Town 142 N.H. 492of
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(“The authority subjects jurisdiction”).has broad on within its[ZBA]
properBecause the enforcement of ordinances is withinzoning specifically

674:33,1,jurisdiction,the ZBA’s see the ZBA had toauthorityRSA address
Hudson,the issues raised in Dube v. Townzoning appeal.O’Connor’s See of

(1995)135,140 138 that ZBA(stating explicit statutoryN.H. the “has
to theauthority planning zoningreview board’s construction of the

ordinance”).

The ZBA found that .appeal allegationsO’Connor’s . .“contained]
terms, construction,torelating Planning interpretationthe Board’s and/or

and, thus,of the at 21application zoning August meeting,ordinance” the
it to allegations. Although captiondecided consider those the and stated

ofpurpose appeal onlyO’Connor’s referenced the code enforcement
officer’sdetermination that the proposed property permitteduse of the was

to,yard,as a contractor’s the ofbody appeal challenged,the referred and
byactions taken the Board at onPlanning meetings Augustthe June 19and

21. Given the ZBA’sbroad andauthority appealthe content of O’Connor’s
itself, we cannot conclude that the ZBA thatby finding appealerred his

allegations. . . to 21relating Planning August“contain[ed] the Board’s”
bydecision and then an of thattreating appeal appealthe as decision. The

ZBA’s use of the term “convert” does not render the substance of its
improper.decision

issue,Giventhe basis of our conclusion as to this we need not address
argumentthe Town’s that the ZBA constitutionally requiredwas to assist

byO’Connor his to a ofinterpreting appeal challenge Planningbe the
Fitzwilliam, 339,Board’s decision. See Olson v. Town 142 N.H. 345of

(1997)(“Wedecide cases on constitutional grounds only necessary.”).when
argues byThe Town next that the trial court thatconcludingerred

appeal untimely. byO’Connor’s was The Townasserts that the “court erred
ofascribing acceptance jurisdiction planthe date of the site application[of

by Planning operativethe as the date from which Mr. hadBoard] O’Connor
to file his because thatappeal vote cannot constitute a decision or

Rather,determination on the merits of application.”the the Towncontends
(thethat, 28 21August Planning Augustbecause date the Board’s written

issued)decision was operative“is the date from which an administrative'
filed,appeal appeal timelywas to be Mr. O’Connor’s was as he filed within

20 ofdays date.”[that]
2014) inRelying primarily upon (Supp.RSA 676:5 and our decision

(2010),Plainfield, petitionersAtwater v. Town 160 N.H. 503 the counterof
that trial correctly appealthe court determined that O’Connor’s was

asuntimely “any by Planning regardingdecision made the Board whether
made, latest,[Dumpster] Depot permittedthe was a use ... was at the at
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19,the meeting,” PlanningJune 2013 when the Board voted to accept
jurisdiction over petitioners’ plan application.the site

676:5, in pertinentRSA III provides, part:

If, review,in planthe exercise of subdivision or site the planning
anyboard makes decision or determination which is uponbased

ordinance, construction,zoning anythe terms of the or upon
ordinance,orinterpretation, application zoningof the which

would be to the ifappealable adjustmentboard of it had been
officer,bymade the administrative maythen such decision be

appealed adjustmentto the board of under this section ....

Atwater,In 676:5, III,we observed that the “plain language of RSA . . .
makes clear that when a planning board makes a decision orapplying

ordinance,interpreting a thatzoning decision must be to theappealed
ofzoning adjustment pursuantboard to proceduresthe set forth for

appeals adjustment Atwater,to the board of under RSA 676:5.” 160 atN.H.
676:5,509.We that policy purposefound the overall and of IIIRSA is best

byserved interpreting the statute to mean that “a planning board decision
zoningabout a is ripe appealableordinance and to the ZBA such awhen

decision explainedis made.” Id. We that:

Zoning determinations byare often made a board atplanning the
very of thebeginning application process,review and subsequent

bydecisions a planning board are often based theseupon zoning
determinations. orAllowing requiring parties to wait until a final
vote of the board before challenging zoning determinations would

inefficient,be and would impose significant hardship on applicants
seeking plan matter,site As aapproval. practical it makes far
more questionsense to resolve the of a planningwhether board’s
interpretation or application zoningof the ordinance is accurate as
early inpossible applicationas the process.review

Id. at 510.
Applying these principles, we concluded that the petitioners’ RSA 676:5

appeal period began to run on the planningdate of the board’s conditional
approval because, date,of the plan applicationsite on that planningthe
board decided the issue. atzoning Id. 511.

case,In this the Planning accept jurisdictionBoard voted to of the site
plan application at the 19 meeting.June There was also discussion at that
meeting as to whether proposedthe use was and atpermitted, least one of
the two members who voted against accepting jurisdiction expressed the
belief that proposedthe use was not permitted. PlanningAfter the Board
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a madeof the site motion wasaccept jurisdiction plan application,voted to
subject Accordingto several conditions.plan applicationto the siteapprove

minutes, however, subsequentlythat motion was withdrawnmeetingto the
modifyfrom the to some of the conditionslight request applicant”“in of the

proposedan to review the conditions.”opportunityand “to allow the Board
until the 21plan August meeting.Review of the was tabled

21 discussion focusedmeeting, Planningthe the Board’sDuring August
some of theproposed modifyingthe conditions. Afterprimarily upon

conditions, subject toPlanning approve applicationthe Board voted to the
the revised conditions.

facts, that anagree petitioners appealablethese we do not with theGiven
compliance meeting.decision was made at the June 19regarding zoning

proposedthe Board discussed whether the use wasAlthough Planning
at the 19 and at least one of the two members whopermitted meeting,June

the belief that theagainst accepting jurisdiction expressed proposedvoted
at that to the sitepermitted, meeting approveuse was not the motion made

Thus, made on 19plan application onlywas withdrawn. the decision June
accept jurisdiction plan application.was to of the site

676:4,1 2014),to the of whichAccording plain language (Supp.RSA
forth to when“procedures by planningsets the be followed board[a]

or a or submitted to it forconsidering acting upon plat application
jurisdiction merelyof a site is aapproval,” accepting plan application

to a board’s consideration of the merits ofprocedural prerequisite planning
676:4, I(b)-(c)(1). that, aprovidesan See RSA The statute onceapplication.

that an is and sufficient toplanning application completeboard determines
formal consideration and shalljurisdiction, begininvoke “the board shall

..., theconditionally approve disapprove” application.act to orapprove,
(2005)Pembroke, 314, 318676:4, I(c)(1); DHB 152 N.H.RSA see v. Town of

(“A approve applicationcannot to anplanning board consider whether
complete.”).it that asaccepts applicationbefore

site on JuneBy merely accepting jurisdiction plan applicationof the
19, ItPlanning regarding zoning compliance.the Board made no decision

until 21 at which the Board voted toAugust meeting, Planningwas not the
conditions, Planningvarious that theapprove application subjectthe to

ZBA.zoning appealableBoard a determination that was to therendered Cf.
Atwater, conditionally approveat 511 that decision to(concluding160N.H.

regarding zoningdecisionplan application appealablesite constituted
issue).

Therefore, ZBA by treatinghold that the did not err O’Connor’swe
found, and thean of the 21 decision.The trial courtappeal appeal Augustas

aprovides 20-day appealnot that the ordinanceparties dispute, zoningdo
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that on aperiod begins Accordingly,the date of written decision. the 20-day
to 21appeal period August beganas the decision to run theupon issuance

Augustof the written decision on 28. Because appealO’Connor’s was filed
13, was,September days thus,it was within 20 ofAugust timely.28 and The

court, therefore, bytrial erred concluding otherwise.

Nonetheless, petitioners jurisdic­the contend that when it accepted
19,tion on June the Planning acceptedBoard also the code enforcement

officer’s “decision” that the wasproposed permitteduse and that this
11(b)timely 676:5,“decision” needed to appealed.be See RSA (defining

be,“decision of the administrative officer” that is to ZBAappealable the to
construction,in pertinent part, “any decision involving interpretation or

ordinance”).application officer,of the terms of the The code enforcement
however, never made such a “decision” here. The record reflects that he

and,thatsimply opined proposed thus, he,the use was permitted along
TRC,with the other members of the preliminarily approved the use before

the apetitioners filed formal site withplan application the Board.Planning
As the code enforcement officer recognized during a hearing before the
ZBA, his bindingrecommendation was not as it was ultimately for the
Planning Board to decide whether the use wasproposed permitted.

petitionersThe also assert that ZBA unlawfullythe extended the
20-day 3,appeal period by converting appealthe on October more than 20

However,days beyond any decision. in making argument,this the petition­
ers concede that the 20-day period “proceduraltime is a filingdeadline for

added.)an appeal.” (Emphasis disputeThere is no that O’Connor hisfiled
13,onappeal September which was within 20 days Augustof 28. Accord­

ingly, the ZBA’s appealconsideration of the outside of 20-day periodthe is
of no consequence.

that,The petitioners arguefurther ZBAassuming“even the was allowed
to convert Mr. appealO’Connor’s and theassuming appeal timely,was the
ZBA considered issues scope and,outside the of Mr. appealO’Connor’s as

result,a acted unlawfully.” According to the petitioners, because
O’Connor’s thatappeal “challenged only qualifiedthe site as a ‘Contractor’s

”Yard,’ ZBA bythe erred considering proposedwhether the use qualified
under any permittedother use. disagree.We

determined,As we have the ZBA did not err by finding that
appealO’Connor’s contained allegations relating to the Planning Board’s

21August approvingdecision the site plan application byand then treating
the as anappeal appeal of that decision. Even thatassuming O’Connor’s
appeal challenged only qualifiedwhether the site as a yard,contractor’s we

that,cannot conclude by considering whether the use was potentially
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classification, the ZBA itsany zoningunder other exceededpermitted
By considering proposedRSA 674:33. whether the use wasauthority. See

ZBA itsany zoning provision, willing-under the demonstratedpermitted
for ofpetitioners’ request approval proposedness to review the the use. See

that action constituted error.legalid. cannot conclude suchWe

waived,that the toFinally, argues petitionersthe Town and failed
to of the ZBA’s that the Town’spreserve, any challenge the merits decision

that, therefore,zoning permit proposedordinance did not the use and the
Planning by approving plan application. agree.Board erred the site We The

inchallengedid not the merits of the ZBA’s decision theirpetitioners
ZBA infor before the or their to the trial court.request rehearing appeal

(2001) (issueWeare, 328,v. Town 147 N.H. 331 notCorp.See NBAC of
waived when failed to address it in motionpreserved plaintiffand deemed

for selectmen and raised it for first time in motion forrehearing before
court).reconsideration filed with trial

Reversed.

Dalianis, C.J., HICKS,Lynn, Bassett, JJ.,and and concurred.
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