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Foster, (SusanA.Joseph attorney general McGinnis,P. senior assistant
attorney general, on brief orally),the and for the State.

Stephanie Hausman, deputy defender,appellate Concord,chief of on the
and orally,brief for the defendant.

Bassett, J. jurya trial inFollowing Superior J.),(Vaughan,Court the
defendant, Collins,Steven P. was convicted on one count of aggravated

(AFSA),felonious 632-A:2,sexual assault (2007),RSA III and two counts of
(FSA),felonious sexual 632-A:3, 2014).assault RSA II (Supp. All three

charges involved the victim:same the AFSA charge alleged a “pattern” of
assaults 1,2009,sexual on oroccurring 30,between January and November

2009; and the two chargesFSA alleged specific instances of sexual assault
occurring within that period.same time appeal,On the defendant argues

(1)the trial court by:erred denying the defendant’s motion to dismiss the
pattern chargeAFSA for insufficient evidence that the sexual assaults

periodoccurred “over a of 2 months or 632-A:l,more” required byas RSA
(2)(2007);I-c overruling objectionthe defendant’s to the closingState’s

argument, which allegedly advocated for the use of a prior inconsistent
(3)evidence;statement as substantive and aimposing sentence on one of

the FSA convictions to run toconsecutively the sentence on patternthe
AFSA conviction in violation of the federal JeopardyDouble Clause. We

in partaffirm and in part.vacate

I

juryThe could have 2009, victim,found the Infollowing facts. the age
fourteen, became acquainted wife,with the defendant and his Michelle
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Collins, inthrough community bydinners held churches the Lebanon area.
thereafter, began visitingSoon the victim the defendant and his wife at

visits,in the victim begantheir trailer home Grafton. After several
atspending nightthe the Collinses’ home.

Collinses,that victimDuring spentthe first weekend the with the after
asleep, placedMichelle Collinswas the defendant led the victim outside and

clothes,ground.a blanket on the He then removed their and had sexual
Afterward,intercourse with the victim on the blanket. he told her not to tell

because, did,anyone happened getabout what had if she he would in
trouble.

The victim that subsequentlytestified the defendant had sexual inter-
occasion,course with her at“many night,times.” On each the defendant led

outside, blanket,the victim laid down the and had sexual intercourse with
her. He then told victim not to anyone.the tell

2010, incidents,In the victim of multipleinformed her mother the and
her mother then notified police. subsequentlythe The defendant was
indicted on one count of two ofAFSA and counts FSA. The AFSA

assault,”allegedindictment “a of sexual in sexualpattern by engaging
intercourse with the victim on more than one occasion on or between

1,2009, 30,2009.January allegedand November The indictments twoFSA
incidents, duringdiscrete one which the defendant in sexualengaged

1, 2009, 8, 2009,Januaryintercourse with the victim between and August
9, 2009, 30,and another between and November 2009.August

trial, case,at the end of the the defendant moved toDuring State’s
dismiss thatpattern charge, arguingthe AFSA the State had introduced

a “patterninsufficient evidence of of sexual assaults.” The defendant
asserted that the State had not demonstrated the assaults occurred “over
a 2period period years” required byof months or more and within a of 5 as

632-A:l,statute. I-c.RSA The court denied the motion.
jury charges.The found the defendant on all three The courtguilty

twenty years prison patternsentenced the defendant to ten to in on the
conviction, inyears prisonAFSA and three-and-one-half to seven on each

conviction, with,running concurrently runningFSA one and the other
to,consecutively appealthe conviction.This followed.pattern AFSA

argues produceThe defendant first that the State failed to sufficient
periodthat a of assaults occurred over aprove patternevidence to sexual

632-A:l, 632-A:2,III,I-c.of two months or more. See RSA Under RSA “[a]
personof felonious sexual assault when suchperson guilty aggravatedis

notengages against person,in a of sexual assault another thepattern
of sexuallegal spouse, years age.”actor’s who is less than 16 of “Pattern
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“committingassault” is defined as more than one act under 632-A:2orRSA
632-A:3, both,or uponRSA the same victim over a 2 months orperiod of

added).632-A:l,more and within a of 5period years.” (emphasisRSA I-c

evidence,considering challenge“When a to the ofsufficiency the we
objectively review the to anyrecord determine whether rational trier of fact
could have found the essential elements of the crime abeyond reasonable
doubt, allconsidering the evidence and all reasonable inferences therefrom
in light 443,the most favorable to the v. Mayo,State.” State 167 N.H. 455
(2015) omitted). “It(quotation is the defendant who the ofbears burden

thatdemonstrating the evidence was insufficient to prove guilt.” Id.
omitted). evidence,“In(quotation reviewing the we examine each

evidence,inevidentiary item the context of all the innot isolation.” Id.
omitted). “Further,(quotation the trier may draw reasonable inferences

from provedfacts and also inferences from facts found as a result of other
inferences, provided they can be reasonably drawn therefrom.” Id. at

omitted).(quotation455-56 “Because a challenge sufficiencyto the of the
error,evidence raises a claim of legal our standard of review is de novo!’
(2011).237,State v. 162Kay, N.H. 243

The victim testified that the first time the defendant had sexual
2009,inintercourse with her was on the first spentoccasion when she the

weekend with the defendant and his wife. She was fourteen at that time.
The victim testified to another ofinstance sexual intercourse that occurred
on day followingthe the victim’s middle school graduation dance. Although
the defendant concedes that this “evidence to aleads reasonable conclusion

June,”that the assaults inbegan mid- to late he contends that the evidence
supports the conclusion that the assaults in early“concluded or mid-

evidenqeTherefore,August.” he argues, the was for ainsufficient rational
trier of fact to find that the assaults were 2periodcommitted “over a of

more”; words,months or in other that the proveevidence did not that an
placeassault took August.mid-to-late We disagree.after

victimThe testified that the defendant had sexual intercourse with
“manyher times” during her visits. The victim also testified that she

2010,informed her mother of the assaults in November a“roughly year
after” the stopped.assaults had Additionally, she testified that the defen­
dant had sexual withintercourse her when it was cold outside. Michelle

it “[mjostlyCollins testified was in the summer” when the victim visited.
added.)(Emphasis

Taking the evidence and all reasonable inferences in the mostlight
State, jurorfavorable to the a rational could have concluded that the

assaults inbegan June 2009 and continued into at Septemberleast 2009.
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the defendant has failed to demonstrate that the trial courtAccordingly,
in his motion to dismiss.denyingerred

Ill

Next, the defendant that trial court erred when itargues the overruled
objection byhis to statements made the State itsduring closing argument

trailer,about an incident that occurred inside the and his forrequestdenied
a curative instruction. The victim testified that Michelle Collins had found

in together.her and the defendant naked bed The State questioned
incident,Michelle Collins about the same and she recalled the incident but

that the up.”testified defendant and the victim “were covered The State
her with a that inimpeached prior given police,statement she had to the

which trialshe said the two were naked. The court then allowed the State
time,to prior jury.have Michelle Collins read her statement to the At that

the trial agave jury limitingcourt the instruction that it could use Michelle
only credibility.Collins’searlier statement for the of herpurpose assessing

In closing argument,its the State said the to thefollowing jury:

forgetdidn’t that detailperson[0 ]ne about and the[the victim]
bed, Collins,beingDefendant naked in the and that was Michelle

and that came out thatthundering during first interview with [the
said, words,in “I inpolice]. She her saw them naked the bed. Get

detail,you’re forgetdressed.” Michelle Collins didn’t thata[****]
either,certainlyand the Defendant didn’t because at inpointthe

indeed,acknowledge yes,the interview he had to that she was
there.

youwhen asked to look at of[defense counsel]So some the
appeared testimony, youinconsistencies that in I ask[the victim]’s

into that context as well. That is a fact that came outkeep huge
from the words of the Defendant’s own wife.

objected immediately requestedThe defendant thereafter and that the
givetrial court a curative instruction to the effect that Michelle Collins’s
to the waspolice only impeachment purposes.statement admitted for The

trial request. appeal,court denied the defendant’s On the defendant
objectioncontends that the trial court erred in his and tooverruling failing

agive curative instruction.
parties disagree properThe as to the standard of review. The defendant

—ofargues presence jurythat the trial court’s statement outside the the
theythe “for whatever deemjury purposethat the could use evidence

— error,” and, therefore,constitutes that we areappropriate” “legal
to review the trial court’s decision de novo. The State countersrequired
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that the proper of review is the trialstandard whether court sustainably
exercised its discretion. agree with theWe State.

It is well settled that trial court is in the position“[t]he best to
remedydetermine what adequately prejudicewill correct the bycreated a

prosecutor’s remarks, and absent an discretion,unsustainable exercise of
Gaudet, (2014).we will not overturn 390, 399its decision.”State v. 166N.H.

“To show that the trial sustainable,court’s decision is not the defendant
must demonstrate that was clearlyit oruntenable unreasonable to the

Mentus, (2011)ofprejudice 792,his case.” v. 162State N.H. 798 (quotation
omitted).

The arguesdefendant that the State’s statements during its closing
argument because,improperwere contrary to the limiting instruction given
by trial duringthe court testimony,Michelle Collins’s arguedthe State the

of the priortruth statement that solelyhad been admitted impeachmentfor
Thepurposes. State that theresponds argument wasclosing ambiguous,

and reasonablycould interpretedbe as thatarguing Michelle Collins’s
—statement that she could not remember whether the defendant and

—victim were naked not Alternatively,was credible. the arguesState that
the defendant has not thatdemonstrated the comments prejudiced him so
as to warrant a new trial.

We need not decide whether the prosecutor’s statements were
improper or whether a warranted,curative instruction was because we
agree with the State that the defendant has not demonstrated that the trial
court’s overruling of the objectiondefendant’s and its refusal to agive
curative instruction during closing argument theprejudiced defendant’s

(1999).Fischer, 311,See State v. Here,case. 143N.H. 321 on two occasions
the gavetrial court limiting instructions regarding jury’sthe prioruse of

First,inconsistent statements. immediately Michellebefore readCollins
her court,statement to the jury, the trial at the request,defendant’s
instructed jurythe that material is to be used inby you“[t]he determining

credibilitythe of the witness and necessarilynot the truthfulness of the
Second,statement that’s made.” immediately preceding closing arguments,

the trial court instructed the jury:

If a witness made an trial,inconsistent youstatement before may
use that statement in deciding whether to believe that witness.

mayYou not use the statement made before trial as proof that the
infacts the statement are true. The statement made before trial

is only to be inby youused deciding whether to believe a
particular witness.
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addition, instructions, “If lawyersIn in its final the trial court stated: the
I it mustdifferently explain you, youthe law from the law as to thenstate

ofmy ignore lawyers.”follow instructions and the statements the “[W]e
Silva,v. 158juryassume the followed the trial court’s instructions.” State

(2008).96,N.H. 100
Further, cumulative of other evidenceMichelle Collins’s statement was

—— that theadmissibility challenged appealthe of which has not been on
in thetogether. Specifically,defendant and the victim were naked bed

in Michellevictim testified that she and the defendant were naked the bed.
in together,testified that she found the defendant and victim bedCollins

left. The also introduced a of thegot angry portionand and State
with the in which he admitted that he and thepolice,defendant’s interview

fullyvictim in that he was clothed andtogether,were alone bed but stated
the victim was naked.

In andlight multiple juryof the trial court’s instructions to the the
incident, thatcumulative nature of the evidence the we concluderegarding

jury seriously prejudicethe State’s comments to the “did not so the
Fischer,trial.” N.H. at 321.defendant’s case as to warrant a new 143

has that the trial court’sAccordingly, the defendant failed to demonstrate
objection deny requestdecision to the defendant’s and his for aoverrule

curative instruction was an exercise of discretion.unsustainable

IV

that, because the FSA conviction involvedFinally, arguesthe defendant
act,victim, location, andtypethe same the same of sexualthe same

conviction,patternthe time to the AFSAduring period relatingoccurred
righttrial court his constitutional to be free from doublethe violated

runa of the convictions towhen it sentence on one FSAjeopardy imposed
conviction. The Stateconsecutively patternto the sentence of the AFSA

from was notright jeopardycounters that the defendant’s to be free double
acts,at least six distinct and theviolated because the victim testified to

waspattern chargethe conviction on the AFSAproof required to sustain
conviction.the same as that to sustain the FSAnecessarily requirednot

onlyjeopardy challengeraises his doubleappeal,On the defendant
of theDouble ClauseJeopardyunder the Federal Constitution. “The

subject for the samepersonConstitution that no shall ‘beprovidesFederal
” Richard, 147to in of life or limb.’ State v.put jeopardyoffence be twice

CONST, V).(2001) a340, protectsamend. “It(quotingN.H. 342 U.S.
First, it a secondways: protects againstin threerightsdefendant’s

Second, protectsan itacquittal.for the same offense afterprosecution
Third,after a conviction.a second for the same offenseagainst prosecution

Id. (quota-it for the same offense.”protects against multiple punishments
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omitted).tion The defendant asserts a categoryviolation of the third of
protection. “The issue of jeopardydouble apresents question of constitu­

law, (2015).tional Carr, 264, 273which we review de novo.”State v. 167N.H.
outset,At the we note that the State concedes that it would violate the

rightdefendant’s to be free from jeopardydouble if he were convicted of
FSA,two discrete acts of and also convicted of a thatpattern AFSA relies

upon the same discrete acts to constitute Inpattern. lightthe of this
concession, we need not inquire as to whether the legislature intended that
a defendant be punished for a pattern AFSA as well as the discrete
instances of and, so,sexual assault comprising pattern,the if whether those
multiple punishments would violate the federal JeopardyDouble Clause.
See, e.g., States, 773, (1985)Garrett v. United 471 U.S. 777-95 (analyzing
Congressional inintent creating separatethe of “continuingoffense
criminal enterprise,” and punishmentwhether for both that offense and its
predicate Clause);offenses violates the Double Jeopardy United v.States

(3d278, 280-83 1986)Grayson, 795F.2d Cir.­ (undertaking same analysis for
a (RICO) offense).Racketeer Influenced and Corrupt Organization None­

—theless, the State thatargues the situation here when the trial court
sentenced a defendant on a convictionof a discrete act of sexual assault and
a inpattern AFSA which the jury have amight chargedused actdiscrete

—as a basis for patternthe AFSA conviction apresents question,different
thatand a different conclusion necessarily follows.We are not persuaded.

Fortier,In State v. rejectedwe the argument that the trial court violated
the rightdefendant’s to be free from jeopardy bydouble himsentencing on
convictions for discrete acts of sexual assault patternand AFSA convic­
tions, victims,which involvedthe same during common periods.time State

Fortier, (2001).784, 792-93v. 146N.H. The Fortier trial court instructed the
jury that the proveState must “the pattern of sexual inassault each of
those pattern sexual assault indictments by acts other than the individual
acts which are set forth in ofany the other individual indictments.” Id. at

(quotation omitted; added).793 and ellipsis emphasis that,We concluded in
light instruction,of this the jury “couldnot guiltyhave rendered verdicts on
the pattern indictments by relying upon any individual sexual assault

incharged the FSA indictments.” Id.
Similarly, Hannon,in State v. (2005),151N.H. 708 the defendant argued

that his toright be free from double jeopardy was violated because a
pattern AFSA indictment and indictments alleging discrete acts of sexual

victim, location,assault involvedthe assault,same typeand of sexual during
overlapping time frames. Id. at 710. We concluded that indicting and
prosecuting the defendant on chargesthese did not rightviolate his to be
free from double jeopardy because each charge required thatproof the
other that,did not. Id. at 713-15.We further held in light of the fact that at
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the defendant objectedtrial had to a jury instruction that would have
jurythe to therequired consider evidence of the discrete act charges

fromseparately patternthe charge, sentencing the defendant on the three
charges did not violate the rights.defendant’s atId. 715.

Hannon,Unlike the indefendant who objected juryto a instruction
to Fortier,similar the one given in the defendant here requested a Fortier

instruction. The trial court denied request.his In the absence of such a jury
instruction, we wayhave no of knowing whether the defendant is being
punished twice for the same act. Accordingly, since we cannot exclude the
possibility that the has subjecteddefendant been multipleto punishments

act,for the same and abecause Fortier giveninstruction was not to the jury
case,in this we conclude that the rightsdefendant’s under the Double

Jeopardy Clause of the Federal Constitution were violated.
The defendant has requested only that vacatewe the consecutive

imposedsentence for one of the FSA convictions.He nothas asked that we
vacate the imposedsentence for the other FSA conviction nor that we
vacate the FSA convictions themselves. Accordingly, we vacate only the
sentence on the FSA convictionwhich was imposed to run consecutively to
the AFSA sentence.

in and vacated inpart; part.Affirmed

DALIANIS,C.J., HICKS, CONBOY, LYNN,JJ.,and and concurred.
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