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Agriculture (2009) (table of income15Agriculture, of2007 Census
I atsources), volumeappellant’s appendix,available infrom farm-related

109.
Jellie, testimonyin before theherDirectorHampshire,NewWithin

Stateby Plymouthconductedcommittee, studycited a recentSenate
totalagriculture’sa third of $935found that “aboutUniversity which

economy agritourismis due toHampshire’stomillion contribution New
56, relationshipH.B. at 6. This substantialsupraHEARING ONactivities.”

and acrossHampshirein both Newagritourismandagriculturebetween
occur “withthat activitiesagritourismsufficient to concludecountrythe is

129rarity.” Alfond,to rise aboveenoughsubstantiala that isfrequency
accessoryis anagritourismI conclude thatAccordingly,at 29. wouldN.H.

use.
operatethe with a free hand toprovide petitionerwould notThis result

farm,a treepremiseunder the false of Christmasevent-hostingan business
alleged.in case have Under theproceedingsthe thismany throughoutas

doctrine, to theaccessoryan use must be subordinateuseaccessory
Fox, no rule existsAlthough bright-line151 at 606.use. See N.H.primary

subordinate, accessorythe usea use is oncedeterminingfor whether
permissible.it to Seeprimaryto the use ceases beceases to be subordinate

(2001)Freedom, 271, 274 (explainingv. Town 146N.H.RealtyKSC Trust of
factors).dependingcan shift on variousthat definition of subordinatethe

suchanyactivities becauseagritourismdefinition limitsagritourismThe
farm, if it simplyto the even ismust have some connectionactivity
21:34-a, thePermittingVI.of the farm environment. See RSAenjoyment

farm not a slipperyat the iswedding petitioner’soccasional or other event
Rather, Accord­Hampshire.the rural traditions of Newprotectsitslope.

of trial court.I reverse the decision theingly, would
reasons, I dissent.respectfullyFor these

— FamilyHaverhill Division2nd Circuit Court
No. 2014-642

In re K.H.

21,Argued: May 2015
19,Opinion 2015Issued: June



767

(LauraJoseph Foster,A. attorney general Lombardi,E.B. senior
attorney general,assistant on the memorandum of law orally),and thefor

petitioner.

Lebanon,R. Lajfan,James by orally,of brief forand the respondent.

Dalianis, D.H.,C.J. The anrespondent, appeals order of the Circuit
J.)(Cyr,Court petitionthegranting petitioner,of the the New Hampshire

for Children, (DCYF),Division Youth and Families to histerminate
son,parental rights K.H., correct,over his on thatgroundthe he failed to

months,12within the conditions to a ofleading finding neglect. RSASee
(2014).170-C:5, (1)III appeal, respondent arguesOn the trialthat: the

court admitted inhearsay (2014);evidence violation of RSA 170-C:10 and
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that hefindingthe court’s(2) supporttoevidencewas insufficientthere
and itsfindingoriginal neglectto theleadingthe conditionsfailed to correct

in child’s bestwas therightshisterminating parentalthatdetermination
affirm.interests. We

BackgroundI.

Thecontains, facts.found, followingtheor the recordtrial courtThe
17, 2009, forpetitionaFebruary Septemberin 2008. Onchild was born

the child’s mother.the andagainst respondentbroughtwasabuse/neglect
in connectioncounty jailin atime, was incarceratedrespondenttheAt that

in stomachchild’smother thepunchedhad thein which hewith an incident
violenceupon domesticThe was basedpresence. petitionchild’sin the

safe, clean,to maintain aparentsof thethe failureparents,thebetween
to theirchild, their failure addresstheir andhome forsanitaryand

the petitionin ofsupportThe affidavitmental health issues.respective
decisions“concerned with thethat DCYF wasthings,otheramongalleged,

it was “apparenttheir son” becausemaking regardingthe areparentsthat
issues,”violence, andissues, parentingdomesticangerthat there are

environment, ofsupervision [thehomerelated to “theincluding issues
for assault.”being incarceratedrespondent]andchild] [the

trial courtneglect.of TheThereafter, findingconsented to aparentsthe
23, 2009. Pursuant to theon Septemberconsent decreetheirapproved

mother, respondent grantedthe wasdecree, with hisplacedthe child was
ofhim, legal custodyawardedand DCYF wasvisitation withsupervised

him.
2010,until Marchcustodyphysicalin his mother’sThe child remained

of the child becauseprotective supervisionDCYFwhen the court awarded
him riskatplacedhim and hadsupervise properlyfailed tothe mother had

family,current fosterchild with hisplacedtrial court theof harm. The
the22, 2011, was withplacedwhen heuntil Junewhere he remained

respondent.
13,2012, neglect case22,2011, originaltheSeptemberandBetween June

However, into services.provideand DCYF continuedopen,remained
2012, guard-and theassessment workersearly Septemberapproximately

that hereportainvestigatehome torespondent’slitem visited theian ad
(a thatreportthe childemotionally neglectedabused andphysicallyhad

control,confirmed). to out ofchild’sbehavior beThey found theneverwas
had torespondentTherespondent.thechoking hittinghim andobserving

an assessmenttoldrespondentto Thestop.to tell the childbe prompted
Thechild acted out.when thethe childdisciplinethat he did notworker

respondentthebecauserespondenthe hits thethe worker thatchild told
to him.does not listen
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visit,During againthe week after this initial the child acted out
aggressively. point, respondent groin bar,At one he struck the in the with a

occasion,causing On another the calledbleeding. respondent policethe
eveningtwice in one because the was hitting throwingchild and things. On
occasion,still the calledpolice car,another were because the child was in a

police car,The tothrowing things. getwere able the child out of the and
they Later,took him emergencyto the room. the respondent policetold
officers that no longerhe could have the child in his home.

weekend,The next approved placingDCYF withthe child his current
foster family respitefor care. The andrespondent girlfriend,his who is not

mother, that,the reportedchild’s theafter child returned from his foster
home,family’s was a However,he like different child. dayswithin of the

home,child’s return to the arespondent’s worker,parenting support who
services,was at the respondent’s home at the time providing called DCYF

because againthe said that herespondent could not “do this anymore,”
meaning that he could no care oflonger take his son. The child was again
taken to familyhis foster for care.respite

13, 2012,SeptemberOn an parteDCYF filed ex to changemotion the
placementchild’s from his tofather’s care that of a parent.licensed foster

motion,In its soughtDCYF stated that it a inchange placement for the
child because is reasonable cause to“[t]here believe that is in[the achild]
potentially unsafe environment hiswith father who is unable to maintain

in the trial motion,[the child’s]behaviors home.”The court thegranted and
the child was placed, again, with his current family. Uponfoster his return
to the foster thefamily, aggressivechild’s behaviors lessened.

DCYF andprepared, signed,the anrespondent plan,initial case which
stated that theamong tasks for him to accomplish were -“Maintaining

schedule,”structure predictableand a and “[supervision and ofdiscipline”
child,the preschooler.who was now a The plan stated that the respondent

was challenged“often to regulate his emotions” heand that did “not
understand the that a consistencyeffects lack of can onhave his son.”

concerns,To address plan provided respondentthese the that the would
counselingcontinue in with his then counselor and that he would participate

in family Moreover,with histherapy girlfriend and the child. under the
plan, DCYF aprovided parent superviseaide to visits between the
respondent and the child and provide the respondent with information
about child development parentingand skills. to plan,Pursuant the the

bychild was evaluated medical professionals, who concluded that his
aggressive any cause,behavior was not organicrelated to but appeared to

livingbe the result of his environment.
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court that2012, to thereportedDCYFin NovemberhearingAt a review
describedcare.” DCYFreturn to fosterwell to his“adjustedhadthe child

. . . presently well[-]behaved.”andhappyas “generallythe child
time; however,a ofperiodwent well forcounseling sessionsjointThe

2013, eitherrespondentit that theappearsthrough Augustmid-Aprilfrom
2013, the mentalAugustInfor the sessions.appearnotcancelled or did

respon-closed thecounselingthehad been providingthatagencyhealth
in 2013JulyitsSimilarly, reportedDCYFcase for non-attendance.dent’s

therapy.”of individualhad “missed sessionsrespondentthat thereview
respondentto thehelpvisits andsupervisedaide forparentThe use of a

aidepath. parenta Theskills followed similaracquire parentingbetter
thestay upon parentingnot focusedoften didrespondentthat thetestified

the child whendisciplinetopromptedand had to beduring the visitschild
such asmattersuponmore focusedappearedThenecessary. respondent

anddevelopmentchildlearning aboutuponinstead ofemploymenthis
skills.parentinggaining

him to workrequiringemploymentobtainedrespondentAfter the
andarea, respondentbetween thesupervisedthe visitsof the localoutside

visits, respondent’s girlfriendtheFor somefrequent.child lessthe became
upsetvisitswere cancelled. Cancelledin his Other visitsplace.appeared

the child.
2013, respondent’scourt that theto thereportedIn DCYFSeptember

have diminishedsupportto reunificationdesignedin services“participation
ato filesought permissionDCYFAccordingly,completely lapsed.”or

rights.respondent’s parentaltheto terminatepetition
2014, trial court orderedin thehearing AprilaFollowing permanency

parental rights basedrespondent’sto terminate theto file a petitionDCYF
(1) inconsistentthe had beenrespondentthat:findingsthe court’supon

(2)child; notthe didrespondentthehavingto visitation withregardwith
in ahousingin andchanges employmenthissignificantDCYF ofapprise

(3) inmeaningfullytomanner; participatehad failedrespondentthetimely
(4)son; partici-had notrespondentthewith hiscounselingandtherapy

(5)services; had notrespondentthein educationmeaningfully parentpated
(6)sessions; respondenttheandtherapyindividualconsistently attended

for hisprotection”care andparentalprovide proper“unable toremained
to him.son, services providednumerousdespite

to terminate thepetitionof theon the meritshearingaFollowing
itsthat DCYF had sustainedcourt foundrights, theparentalrespondent’s

doubt, had failedrespondentthat theabeyondof reasonableproof,burden
despite thefinding neglect,to a ofthat ledthe conditionsto correct

him, parentalof histo and that terminationprovidednumerous services
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was in interests. the trialAccordingly,the child’sbest courtrights granted
petition, appealthe and this followed.

AnalyticalII. Framework

mayBefore the trial court a parent’s rights,terminate DCYF must prove
statutory ground terminating parent’s rights beyonda for the a reasonable

2006-674, 156 (2007).1, 4Indoubt. re Juvenile N.H. One such ground is the
failure, to aparent’s “subsequent finding neglect.of child . . under RSA

C,...169- to correct the conditions leading neglect]to withinfinding[the
of finding despite12 months the reasonable under ofefforts the direction

rectify 170-C:5,the III;[circuitthe to conditions.”court] RSA see RSA
(2010)490-D:2, IX (granting family division of circuit court jurisdictionthe

to terminate parental rights).

If the circuit court finds a statutory ground for aterminating parent’s
it must then parent’sconsider whether the interminating rights isrights,

(2009).G., 146, 157the child’sbest interests. In re Zachary 159 N.H. Such
a requires assessingdetermination which the possibleof alternative

desirable,dispositional orders is the most aunder standard givesthat
to M., 22,the child’sassumed interest.priority See In re Shannon 146N.H.

(2001).28 We will affirm the trial court’s order unless it is byunsupported
evidence or as a K., 247,the erroneous matter of Haleylaw. In re 163N.H.
(2012).249

AppealIII. Issues

HearsayA. Evidence

Citing 170-C:10, respondentRSA the arguesfirst that the trial court
when iterred admitted into thatreportsevidence hearsaycontained

statements. The admissibility of evidence is committed to the sound
W., 632, 637(2002).ofdiscretion the trial court. In re Noah 148N.H. willWe

not disturb the trial court’s decision absent an ofunsustainable exercise
discretion. Id.

We have held that basisforming“[e]vidence the for oftermination
rights shallparental be admitted when it withcomplies the statutory

safeguards of RSA 170-C:10.” Id. at 638. RSA 170-C:10 inprovides,
pertinent part, nature,that “relevant and material of anyinformation
including that in reports, examinations,contained studies or may be
admitted and relied to theupon probativeextent of its value.” RSA

C:10 provides170- also that “[w]hen information in a report...contained is
evidence,admitted in the suchperson making report...a shall subjectbe
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if or orresiding workinghe she isto and cross-examinationboth direct
available.”state, reasonablyif he is otherwisewithin or or shethe

inreportsthat “the submitted evidenceHere, concedesrespondentthe
was on the stand andwhile the authorpurportedofferedgenerallywere

however,argues,The respondentto examination.”subjecttherefore cross
they contain theadmitting reportserred the becausebythat trial courtthe

mother, theof current foster whom neitherstatements the child’shearsay
nor DCYF called as a witness.respondent

.only makingthat “the . .requires person [the]RSA 170-C:10
trial, It does not requireat he or she is unavailable.report” testify unless

the information that isprovidedfrom the individuals whotestimony
thedistinguishes betweenreport. reportin the RSA 170-C.Y0contained

information” that it contains. Accord­itself the “relevant and materialand
hearsayin this case contained thearguablyfact that theingly, reportsthe

foster not them inadmissible underof the mother does renderstatements
Indeed, that a not byhave held trial court does errRSA 170-C:10. we

evenrelevant and material evidence under RSA 170-C:10 if theadmitting
Hampshirewould inadmissible under the Newsame evidence have been

Thus,W, N.H. at this fact toof Evidence. Noah 148 636. failsRules
itunsustainablythat the trial court exercised its discretion whenestablish

challenged into evidence.reportsadmitted the

theSufficiencyB. Evidenceof
tonext asserts that the evidence was insufficientrespondent supportThe

thatfindingthe failed to correct conditions to atrial court’s that he the led
Here, neglect findingthe conditions to thefinding neglect. leadingof

ato maintain home for the child andrespondent’sincluded the failure safe
his address mental health To correct thosefailure to his own issues.

(1)to,conditions, respondent things:the ordered other haveamongwas
aide,asupervised by parent providethe child who would thevisits with

(2)techniques;with information about child andrespondent development
regulatein to learn to his“meaningfully participate counselingindividual

(3)emotions”; joint girlfriendin with his “toparticipate counselingand
parentingaddress issues.”

found, however, that the either cancelled orrespondentThe trial court
respondentthat thedid attend visits with his son. The court also foundnot

family and that the mental healthattending therapy agencyceased sessions
the Thetherapythat this closed ease for non-attendance.providedhad

respondentthe a that the failedtestimony parentcourt also credited of aide
supervisedto the child his visitationstay upon parenting duringfocused

developmentvisits to learn childand failed to take of those aboutadvantage
uponBased thesupports findings.The theseand skills. recordparenting
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orders,with the trialcomplyfailure to the above courtrespondent’s
findingthat to correct thathe had failed the conditions led to adetermined

644, (2004)2003-195, N.H.neglect.of See In re Juvenile 150 648-49
leadingfather todetermination that failed to correct conditions(upholding

not consent infinding complywhen he did with decreeneglect abuse/
(2002)T.,case); 739,147 trialIn re N.H. 745-48neglect Craig (upholding

finding that failed to correct the conditions theleadingcourt’s mother to
complyand abuse when she failed to withneglect findings the court’s

orders).dispositional
respondent challenge evidentiaryThe does not the forsupport these

asserts,Instead,findings. upon quoteshe based selective from hearingthe
(1) (2)him;transcript, enjoyedthat: his son withspending parentedtime he

(3)effectivelyhis when his son acted out aggressively;son his son acted
(4)living family;while with his foster heaggressively should have been

(5)behavior;with ingirlfriend’scredited his actions the child’smanaging
(6)basis;child’s behavior have amight neurologicalthe had and because

child,did not neurological testingDCYF authorize of the and thegiven that
care, conjectureacted out while in “it ischild foster mere to thatassert...

respondent’s] style parentingof ... inimical to[the is so [the child’s]
as to require respondent’s]welfare the termination of rights as his[the

father.”

The respondent our role on Ourmisperceives appeal. task on appeal
tois not determine we would differentlywhether have found than thedid

court,trial but to a persondetermine “whether reasonable couldhave found
(2006).trial judge 2005-426, 336,as the did.” re Juvenile 154In N.H. 339

Here, given that supportsthe record the trial court’s findings, which it
beyond doubt,afound we cannot thatreasonable conclude its determina­

the respondenttion that failed to correct conditionsthe to theleading
neglect finding unsupported bywas either or plainlythe evidence errone­

G.,a Zacharyous as matter of law. 159 N.H. at 153.

The respondent bynext contends that the trial court erred concluding
terminating rightsthat his was inparental the child’s best interests. The

intrial court found that it thewas child’s best interests to theterminate
parental “has been inrespondent’s rights because the child the same foster

life,”for most of parentshome his short looks to his foster to hismeet
needs, Daddy.”and sees them “[M]ommy...as his and The trial court also

thatfound the foster mother has indicated that she is to thewilling adopt
found,The trialchild. court further and the doesrespondent dispute,not

family’s]that the child “has well to andresponded foster consistency[the
Moreover, guardiandirections.” the ad litem that “hasobserved the child

home,”extremely provider’s opineddone well in his foster and that the best
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family].”foster Therethat live with[he] [theof the child “dictateinterests
interests becausewas in the child’s besttestimony adoptionthatwas also

in since his foster homehis behavior”changes improvementsof “the and
there, the fact that he’s beenenjoyshe andconsistency“theplacement,

record, that'findingthe trial court’sUponhe has.” thislongthere as as
in child’s bestrights was theterminating respondent’s parentalthe
plainlythe evidence nor erroneous asunsupported bywas neitherinterests

a matter of law.
he has beencase, respondent,the whereargued byThis is not a as

“simply parents’to his child because ‘betterright parentof hisdeprived
Instead,R., that the159 N.H. at 801. we believehave found.” Adambeen

in akeepingthat the childproperly recognizedcircuit court’s decision
was consistent with his best interests.and environmentpermanentstable

id.See
briefed,in of but not are deemedappeal,All issues raised the notice

(2003).226,149 N.H. 230King,waived. See In re Estate of

Affirmed.

Conboy, Lynn, Bassett, JJ.,Hicks, and concurred.
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