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on the orally), petitioner.brief and for the

Hatfield, LLP,Upton & of L.Concord Mayer{Barton on the brief and
orally), respondent.for the

Donovan, Concord,Michael L. of by orally,brief and for the intervenors.

DALIANIS, petitioner,C.J. The E.Stephen Forster Forster’sd/b/a
Farm Shoppe,Christmas Tree & Gift aappeals Superiordecision of the
J.){Smukler,Court bytheupholding zoningdetermination the board of

(ZBA)adjustment (Town),for the ofrespondent, the Town Henniker that
like not“weddings accessoryevents are uses” to the petitioner’s[and] farm

hostingand that such not a permittedevents is use in zoningthe farm’s
district. we established,Because conclude that the haspetitioner not as he
argues, that has a righthe to conduct commercial and similarweddings

farm,events on his without aobtaining either special exception or a
variance, we affirm.

I. Background

recited,The trial court or the followingrecord the facts.supports, The
110petitioner approximatelyowns acres in on he operatesHenniker which
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approxi-occupyfarm. His Christmas treesChristmas treea commercial
intervenors, SpencerandStephenfarm.10 of the Themately acres

property.thatBennett, petitioner’sown abuts theproperty
The Town’sis in rural residential district.thepetitioner’s propertyThe

“aincludesthat rural residential districtthezoning providesordinance
living built-uprural outside of thelow-densityandagriculturemixture of

are notand servicescommunity publicthe where water sewerofdistricts
low-density openthat “[t]heThe ordinance statesavailable.”generally

uses that characteristicencourage arecomplement agriculturalandareas
accessory to alists and usesagriculturetown.” The ordinanceof the

byin allowedpermittedthe uses the district. Usesuse as two ofpermitted
and Breakfast“Home “Bed &exception includespecial business/retail”

district,that, in ruralprovidesThe also the residentialHomes.” ordinance
oneanylot atpermitted perthan home businesses shall bemore two“[n]o

on thetime[,] parking isadequate provided. . . that off-streetprovided
premises.”

“agriculture” as: “See NewzoningThe ordinance defines the word
Farm, Agriculture,21:34-aChapterRevised Statute AnnotatedHampshire

A “commer-This was to the ordinance in 2005.Farming.” definition added
“agriculture”is in the definitions ofoperation”cial Christmas tree included

II(a)(ll) (2000) (amended 2006,21:34-a,to RSA“farming” pursuantand
2008). farm usepermittedtree is aAccordingly, petitioner’sthe Christmas
in rural district.the residential

farm, hisa the usespetitionerIn addition to Christmas treeoperating
celebrations, and events.for and business educationalproperty weddings,

for these eventspropertymakes his available commercialpetitionerThe
a of 150May capacityThe venue has maximumbetween and October.

events; 2012,2011, in' fiveevents.In held he heldpeople. petitioner eightthe
2012, a notice to theplannerIn the Town issued of violationMay

that a functionwedding/receptionhimpetitioner, informing “operating
ofnot in the The noticefacility” is rural residential district.permitted

4, petitioner2012. that thestayed September day,violation was until On
to ZBA.the notice of violation theappealed

inhearings petitioner’sZBA the Octoberpublic upon appealThe held
2012, ZBA determinedunanimouslyNovember 2012. In November theand

eventsthat, weddings and similarcontrary petitioner’s arguments,to the
However, in a 4-1to his use.accessory primary agriculturalare not uses

aredecision, that civilweddingsthe ZBA decided and union ceremonies
in as uses.permittedallowed the rural residential district

Thereafter, byfor therehearingZBA motions filedgrantedthe the
and, 2013, theFebruary petitioner’sand intervenors in heardpetitioner the

usespermitted proposedthat hispetitionerde novo. The assertedappeal
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celebrations, retreats and educational“gatherings, meetings,included
families, colleges,for schools and businesses and charitableopportunities

non-profit unique agriculturalwhich use the or farmorganizationsor
decision, however,In ZBAsetting.” petitioner’sa 4-1 the concluded that the

uses, ceremonies,civilincluding weddings and union were notproposed
uses, ZBA that notaccessory permittedand the voted 3-2 said uses were in

rural unsuccessfullythe residential district. The moved forpetitioner
rehearing appealedand then to the court. After the courtsuperior superior

decision, petitioner appealedthe ZBA’s the to this court.upheld

II. Discussion

in zoningJudicial review cases is limited. Dev.Brandt Co. N.H. v.of
(2011).553, 555City of Somersworth, 162N.H. findings byFactual the ZBA

reasonable,primaare deemed lawful and ZBA’sand the decision willfacie
not be set aside the ofby superior court absent errors law unless isit

by it,of onpersuaded probabilities,the balance the evidence before that the
(2008).Id.;ZBA decision is orunlawful unreasonable. see RSA 677:6 Wewill

theuphold superior court’s decision unless the evidence does not itsupport
it is legally N.H.,or erroneous. Co.Brandt Dev. 162 N.H. at 555.of

ProposedA. Whether the Uses are Permitted in the Rural Residential
District

21:SJp-a1. Plain Meaning RSAof

The petitioner hisargues proposedfirst that are permitteduses uses
(1)in the rural residential district theybecause: constitute “agritourism”

(2)21:34-a, (2012);under RSA VI in“agritourism” is included the definition
“agriculture” (3)2014);of in RSA 21:34-a and the(Supp. Town’sordinance

incorporates by reference “agriculture”the definition of in RSA 21:34-a.
that,Alternatively, he asserts to the extent that Town’sthe ordinance

precludes district,his uses in ruralproposed the residential the ordinance
impliedlyis preempted by state law. See Prolerized New England Co. v.

(2014)City Manchester, 617,166 N.H. 623 that(explaining impliedof
preemption conflict,exists when State local regulationand when a local
regulation afrustrates statute’s orpurpose, comprehensivenesswhen the

detail ofand the statutory legislativeState scheme evinces intent to
localsupersede regulation).

The interpretation law,of a questionstatute is a of which we review de
(2010).Hudson, 378,novo. Clare v. Town 160 N.H. 384 In matters ofof

statutory interpretation, we are the final arbiters of legislature’sthe intent
expressedas in ofthe words the statute aconsidered as whole. Id. When

examining statute,the of alanguage we ascribe plainthe and ordinary
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statutory languagewe to bewords Id. Unless find'to the used.meaning
at Inhistory.not Id. 384-85.legislativewe will examineambiguous,

statute, legislature mightconsider what thea we will neitherconstruing
fit Id. at 385.not see to include. Thesenor add words that it didhave said

zoningto ordinances. Id.applyof constructionsame rules
assume,the weaddressing petitioner’s arguments,ofpurposesFor the
and that“agritourism”that uses constitutedeciding, proposedwithout his
“agricul-ofby reference the definitionincorporatesordinancethe Town’s

However, himdisagreein with thatRSA 21:34-a. weture” contained
statutory “agriculture.”is in the definition ofincluded“agritourism”

provides:21:34-aRSA

Farm, Farming.Agriculture,21:34-a
land, on orany“farm” or structuresbuildings,I. The word means

out orfarming activities are carriedagriculturein which and
owners,and shall the residence or residences ofconducted include

suchor located on land ....occupants, employees
“farming” mean all“agriculture” operationsII. The words and of

including:a farm,

(a)(1) conservation,cultivation, ofThe and thetillage
soil.

(2) of,The and of commercialstorage, spreadinguse
lime, sawdust,fertilizer, ash, animalcompost,wood

manure, and, by municipalseptage, permittedwhere
state rules other lawful soil amend-regulations,and and

ments.
(3) The use of chemi-application agriculturalof and

cals.
(4) The and sale of livestock ....raising
(5) boarding, raising, training, ridingThe breeding,

instruction, equines.and ofselling
(6) ofraising, harvesting,The commercial and sale

aquaculture products.fresh water fish or other
(7) sale orbreeding, poultry gameThe or ofraising,

birds.
(8) The ofraising bees.
(9) breeding,The or sale of domesticatedraising,

animals.fur-bearingstrains of
(10) production greenhouse crops.The of
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(11) cultivation,production, growing, harvesting,The
floricultural, viticultural,any agricultural,and sale of

or horticultural notforestry, crops including, but limited
to, . . . trees as of agrown partChristmas commercial

operationChristmas tree ....
(b) to,on incidentAny practice conjunc-the or infarm
tion farming operations,with such but notincluding,
necessarily restricted to:

(1) market, delivery storagefor to or toPreparation
market, to transportationor carriers for marketto of

orany products materials from the farm.
(2) transportationThe to the farm of andsupplies

materials.
(3) transportationThe of farm workers.
(4) Forestry or operations.lumbering
(5) retail,The or at ormarketing selling wholesale

off-site,on-site and permitted by regula-where local
tions, any from farm.products the

(6) ofIrrigation growing crops privatefrom water
supplies publicor water supplies where not prohibited
by state or local rule or regulation.

The of dogs herding, working,use for or(7) guarding
livestock, 11(a)(4).21:34-a,defined inas RSA

(8) The ofproduction storageand and thecompost
necessarymaterials to produce compost, whether such
originate,materials in or in part,whole from operations

of the farm.

III. A farm roadside stand shall remain an agricultural operation
commercial,and not be considered atprovided that least 35

percent of the inproduct sales dollar volume is toattributable
products onproduced the farm or farms of the stand owner.
IV. farmPractices on the shall include technologies recommended
from by universitytime to time the of New coopera-Hampshire

extension,tive the New Hampshire department agriculture,of
food,markets, and and appropriate agencies of the United States

Department Agriculture.of
V.The term “farmers’ market” an ofmeans event or series events
at which 2 or more vendors of agricultural gathercommodities for
purposes offeringof for such public.sale commodities to the

include, to,forCommodities offered sale must but notare limited
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“Farmers’in I-IV.paragraphsdefinedasagriculture,ofproducts
any premisesuponevent heldanynot includemarket” shall

vendorany individualleased, byowned, or otherwise controlled
selling therein.

to a work-attracting visitorsmeans“agritourism”The termVI.
meal, overnight stays,makingaeatingofpurposefarm for theing

environment, opera-on farmeducationthe farmofenjoyment
isof the farm whichactivityin thetions, involvementor active

operation.to the farmancillary

added.)(Emphases
“farm,” “farming,” “farmers’“agriculture,”the wordsThe definesstatute

thatI “farm.” Underdefinesmarket,” Paragraph“agritourism.”and
“land, on whichbuildings, or structures”to the“farm” refersparagraph,

RSA21:34-a, III. definesParagraphfarming” place.takeand“agriculture
(a)Subpartsubparts.It consists of two“farming.”and“agriculture”
(b)subpartof a farm” andoperations“mean allthat the two wordsexplains

that ison the farm”“[a]ny practicerefer totheythat alsoexplains
Althoughoperations.with” farmconjunction“inincidental to or conducted

treeof a commercial Christmaspart... as“Christmas treesgrowing
(a), hosting eventssubpartunderoperationas a farmis listedoperation”

11(a).21:34-a,not.is RSApetitioner proposesas those thesuch

(b) practicein as asubpartnot includedsuch events also isHosting
(b) that its ofstates listAlthough subpartfarming operations.incidental to

inclusive, ejusdem generis,of weprincipleunder theis not allpractices
farmon the(“[a]ny practicein that subpartwordsgeneralconstrue the

to embraceto, conjunction farming operations”)in with suchincident or
list. In theincluded in the enumerated Seesimilar to thoseonly practices
(2004).207, 211 HostingWhitney, 151N.H.Hennessey-Martin &Matter of

in to thenot natureis similarpetitioner proposessuch as theevents
(b).subpartinpractices listed

“farm roadside andstand[s]”topertainsIII of the statuteParagraph
providedoperation[s]”they “agriculturalthat are deemed to beprovides

in volume is attributableof the sales dollarpercent productthat “at least 35
owner.” RSAfarms of the standon the farm orproducedto products

to be commercialOtherwise, stands are deemed21:34-a, III. farm roadside
See id.operations.

farm shall includethat on the“[practicesParagraph providesIV
IV,Thus, paragraphundercertain entities.byrecommendedtechnologies”

11(b).in Paragraphincludedpracticesthetechnologies amongaresuch
paragraph,Pursuant to thisto farmers’ markets.pertainsVParagraph

“2have ormarket,” of events mustevent or series“farmers’ theto be a
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more vendors of agricultural commodities . . . offering for sale such
21:34-a,commodities to the public.” RSA V. The term does “not anyinclude

owned, leased,event held upon any premises or otherwise by anycontrolled
individual sellingvendor therein.” Id.

Paragraph VI defines the “agritourism.”term Pursuant to this para-
graph, to constitute “agritourism,” the activity must visitors to a“attract[ ]

meal,farm forworking purposethe of aeating making overnight stays,
enjoyment environment,of the farm education on farm operations, or active

in farm,”involvement the activity of the and an activity must “ancillarybe
to farm operation.” 21:34-a,the However,RSA VI. innothing this definition
provides that activities that constitute “agritourism” also constitute “agri-

21:34-a, II,culture.” See RSA VI.

Accordingly, even if we assume that the petitioner’s proposed uses
constitute “agritourism,” plainthe meaning of RSA 21:34'-a does not

thatprovide they also course,constitute “agriculture.” Of if the legislature
disagrees with our statutory interpretation, it is free to amend the statute
as it sees fit. AppealSee (2006).Town Nottingham, 539,153 N.H. 566of of

The petitioner (2008)contends that RSA 674:44-e evinces legislative
intent to include “agritourism” within the definition “agriculture.”of His

uponreliance RSA 674:44-e is misplaced. RSA provides:674:44-e

An agricultural commission may be established in accordance
with RSA 673 for the proper recognition, promotion, enhance-
ment, use,encouragement, management, and protection of agri-
culture and agricultural resources, tangible or intangible, that are

economic,valued for aesthetic,their cultural, historic, or commu-
nity significance natural, built,within their or cultural contexts.
The word ‘agriculture’ shall include the entirety 21:34-a,of RSA

farm,which is the definition of agriculture, and farming.

The statute applies when a town establishes an agricultural commission.
statute,Under that legislaturethe has authorized municipal agricultural

commissions to “agriculture,”advance broadly defined to include “the
entirety of However,RSA 21:34-a.” RSA 674:44-e notdoes change plainthe

ofmeaning RSA 21:34-a. As we discussed,have previously RSA 21:34-a
does not “agritourism”include in the definition of “agriculture.”

2. Legislative History RSA 21:3b-aof

that,Because we conclude pursuant to plainits language, RSA 21:34-a
does not include “agritourism” in its definition “agriculture,”of we need not
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However, weeven whenanalysis.into aid ourhistorylegislativeconsult
statutory construc-it oursupportsthathistory, we concludeconsult such

tion.
towas added21:34-a, “agritourism,”defineswhichVI of RSAParagraph

(HB) 2007, ch.Bill 56. See Laws2007, to Housepursuantin21:34-aRSA
to“attractingas visitorsintroduced, “agritourism”HB 56 definedAs157.

meal, stays,overnighteating makingof apurposefor theoperationsfarm
of the farm oreducation, activityin theactive involvementorenjoyment,

http://gencourt.state.nh.us/SofS_atBILL 56 availableHOUSEoperation.”
Thereafter, onthe House CommitteeArchives/2007/house/HB56H.pdf.

HB toamending 56Resources, recommendedDevelopmentandRecreation
farm for theoperationsvisitors to“attractingas“agritourism”define

education, ormeal, stays, enjoyment,making overnightaeatingofpurpose
operation,of the farm orancillary activityto thethat isactive involvement

107use!’ JOUR.an N.H.H.R.agriculturalshall be consideredand as such
56,added). HB(2007) that the intent ofexplainedcommitteeThe(emphasis

activities,farmancillaryas thoseamended, agritourism]was to “define[as
mazes, to farms.” Id.used to attract visitorsrideswagon and[/]orsuch as

thatcommittee, recognizeof the bill was “tothe intentAccording to the
diversity agriculturally[-]relatedin a ofengagefarms need totoday’s

“littlethat the bill hadreportedId. The committeeactivities to survive.”
land uses on farms.” Id. Thezoning powers overmunicipality’son aimpact

at 120.of HB 56. Id.the amended versionapprovedHouse
House,bill, was referred to theSenate, byamended theIn the the as

Development.Environment and EconomicEnergy,onSenate Committee
(2007). commit-the SenatehearingAt the beforepublicJOUR. 269N.H.S.

bill, explainingamendedtee, against thespokeJim MartinRepresentative
suchthe “and asphrasethat the House had addedthat he was concerned

DEFINITIONRELATIVE TO THEan use.” Seeagriculturalshall be considered
Comm,HearingAgritourism: on56 the Sen.on H.B. Before.of

2007) (statement10, of JimEnergy, Rep.14 (Apr.AND ECON. dev.ENV’T
Martin), at http://gencourt.state.nh.us/SofS_Archives/2007/sen-available

explained:Heate/HB56S.pdf.

in zoninguse” is a term of art“agriculturalis thatproblemThe
uses;zone, theyfor zonetheytowns zonein land use. Whenand

uses,uses,uses, residential andzone commercialtheyindustrial
zoned, Kenneyis as Senatoruses. And Brookfieldagricultural

on the defini-said, relyAnd weentirely residential/agricultural.
you:beforeyou [RSA]in that havetions that are the statute

means, all right,“agriculture”think know what21:34-a.So we we
view,this, and themy perniciousBut init’s well defined.‘cause

intended, ofthe effectthis, I think it was butof and don’teffect
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I allthis think is to localpreempt zoning ordinances. Because this
motels,says agriculturalnow andrestaurants hotels are uses

in Ipermitted any agricultural zone. And think we should not do
that.

that,15.Representative suggested concern,Id. at Martin to address his the
such,“and as bephrase shall considered an use”agricultural be deleted

introduced,the bill.from Id. at 16. He observed that when the bill was first
not “pretty accuratelyit did include this andphrase, copied . . . Recom-

5, Proposalmendation 5” from the of the Newreport Hampshire Farm
Viability Task Force. Id. He observed that the came in ... when“[mistake]
they agriculturalmade all these Inthings uses.” Id. his soopinion, doing
created “a real Id.problem.”

representativeA the New Hampshire Municipalfrom Association agreed
Representativewith concern suggestionMartin’s and with his of eliminat-

ing phrasethe “and as shall be agriculturalsuch considered an use.” See id.
(statement Silva, Association).at 18 of NewJudy Hampshire Municipal She

that, instated her “ifopinion, you somethinghave that definingis
use,something to,as an I thinkagricultural you going inare some people’s

minds, be including that inautomatically that zone...” Id. The chair of the
committee stated that the committee expected representativethe from the

HampshireNew AssociationMunicipal to recommend “some slightly
languagedifferent that would address and answer” the concerns Id.raised.

After the hearing, the committee proposed an amendment to HB 56
topursuant “agritourism”which would asbe defined to“attracting visitors

meal,a farmworking for the ofpurpose eating stays,a making overnight
environment,enjoyment of the farm farm operations,education on or active

ininvolvement the of the farmactivity ancillarywhich is to the farm
(2007).operation.” by committee,N.H.S. JOUR. 795 As proposed the HB 56

no longerwould “agritourism,” bill,state that as in thatdefined “shall be
”considered an use.’‘agricultural Id. Senator Odell explainedBob that the

necessaryamendment “was deemed after concerns were raised [about]
language use,thatoriginal agritourismclassified as an agricultural a

that couldphrase zoning problems.”cause local Id. The Senate approved
the Id. atproposed amendment. 796. The thenHouse concurred in the

amendment, (2007),Senate see N.H.H.R. Jour. 866 and the billamended
signedwas into by 21:34-a,law the Governor and asenacted RSA SeeVI.

2007,Laws ch. 157.
Although relies,the inpetitioner part, 7,upon Februarya 2013 letter

to the ZBA by 2013,written Senator Odell hisregarding opinion, in about
2007,the intent of the inSenate committee letter is not thepartthe of

56, and, thus,legislative history of HB legislativeis not evidence of intent.
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(1979) court cannot703, (concluding thatMullen, 709119N.H.v.StateSee
theregardingofbillpassageafterby legislatorsmadestatementsrely upon

law); 2A N. & J.D.see also SINGERenacting theinmotives of members
Statutory (7th 2007);§ ed.48:16ConstructionSinger, andStatutes

(11th1275, 1283Director, OWCP, n.9Co., 719 F.3dMin. LLC v.SteelU.S.
2013) post-enactmenta States Senator’sthat United(explainingCir.

v.history”); McGeelegislativelegitimatenot constitutestatement “does
1987)(R.I. legislativeaffidavit ofthat211, (decidingStone, 216522 A.2d

becauseof “no value”waslegislationcertainofco-sponsor
intent...relating legislativetolegislatorsofstatements“[p]ostenactment

enactment”).originalof thehistorylegislativenot of thepartare

legislaturethatHB 56 reveals thehistory ofThe legislative
as“agritourism,”the notion thatconsidered, ultimately rejected,but

meaningthe ofVI, within21:34-a, “agriculture”constitutesbydefined RSA
(“[Wjhere48:4,SINGER, § at 563-6421:34-a, supraII. SINGER &SeeRSA

and thus notlegislaturetherejected bywasquestionunderlanguagethe
notdidlegislaturean indication that theit providesin the statutecontained

considered.”). Thus, history demonstrateslegislativetheissuewant the
legislature’sin with thethe statute is accordofplain languagethat the

intent.

Preemption•■3.Implied

municipalthatprincipleflows from thedoctrinepreemption“The
with,to, law.”or inconsistent Staterepugnantif it isis invalidlegislation

omitted).(2013)523,Rines, (quotation528v. 164 N.H.Town Carrollof
omitted). Here, theId.implied.” (quotationormay expressbe“Preemption

be foundmayImplied preemptionimplied preemption.petitioner argues
statutorythe schemeand detail of Statecomprehensivenesswhen the
Id. law alsoregulation.local Statesupersedeintent tolegislativeevinces

theconflict betweenthere is an actuallocal law whenimpliedly preempts
regulation permitsora ordinancemunicipalA conflict exists whentwo. Id.

Moreover, whenId. evenor vice versa.prohibitsa statutethat which State
statute,a it will beconflictwith Stateexpresslydoes nota local ordinance

preemp­Id. Becausepurpose.it the statute’swhen frustratespreempted
construction,”andstatutory interpretationa matter ofessentiallytion “is

(2012),210, a State statuteMartineau, 213 whether164 N.H.Bond v.
novo,law, dewhich we reviewa ofregulation questionlocal ispreempts

Rines, 164 N.H. at 528.
impliedly preemptedordinance isthat the Town’sarguesThe petitioner

uses, contends meet thewhich hebecause, proposedhisprohibitingin
purposefrustrates thethe ordinance“agritourism,”ofstatutory definition

asserts, uniform understand-which, to a21:34-a,VI, “creat[e]isheof RSA
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of the and a uniform of that term across the toing application stateterm[ ]
viability Hampshireenhance of Relying uponthe economic New farms.”
letter,2013 that the legislatureSenator Odell’s he contends intended

be farmers“agritourism” “interpreted give possibleto to the maximum
agricultural rangelatitude to their activities with a wide ofsupport

supplemental helpand activities to them remain economicallyevents
omitted.)(Quotation statutoryviable.” He that the definition ofasserts

that “cannot...“agritourism” prohibitmandates the Town otherwise valid
thatagritourism enterprises statutorymeet the definition.”

definitions,RSA is a set of not a comprehensive statutory21:34-a
regulation.scheme at local v.superseding Energyaimed Bio TownCf. of

(2005)145, 152-53Hopkinton, 125-C,153 N.H. (holding chapterthat RSA
twenty-one defining establishingwhich consists of sections and in detail a

permitting programstatewide to monitor ambient air quality throughout
State,the a comprehensiveconstitutes and detailed regulatory scheme

State). 21:34-a,field of air inpreempting pollutionthe control this RSA VI
2014)merely “agritourism.” 425:2-a,defines Igenerally (Supp.See RSA

(referring policy,to State’s itsthrough department agriculture,the of of
supporting producers”“local food inand businesses engaged “agricul­

21:34-a,. agritourism”).ture . . and . . RSA VI nocontains mandate to
It does notmunicipalities. require municipalities adoptthat the same

definition. Nor it municipalitiesdoes mandate that allow thatactivities meet
statutorythe of “agritourism.”definition The other inprovisions RSA

21:34-alikewise contain no municipalities.mandate to Because RSA 21:34-a
mandate,contains no the Town’s ordinance notnecessarily does conflict

languageeither with its or purpose.its

which,theAlthough petitioner uponrelies other statutes unlike
21:34-a,RSA contain somedo mandates to municipalities, those statutes do

I(i)“agritourism.” 674:17, 2014);not use the word See RSA (Supp. RSA
672:1, (2008), (2008).2014);Ill-b Ill-d (Supp. 674:17,RSA 674:32-a RSA
I(i) thatmerely requires zoning ordinances “encourage” the ofpreservation
agricultural and buildings “agriculturallands and the operations described
in 21:34-a,RSA 21:34-a.”See RSA (defining agriculturalII operations).

672:1, precludesRSA IH-b frommunicipalities unreasonably limiting
“[a]gricultural unreasonablyactivities” and from interpreting their munici­

a,672:1,pal powers. explainsRSA Ill-d that municipality unreasonably
interprets its itregulatory powers when fails “to thatrecognize agricul­
ture ... when inpracticed accordance with applicable regulations,laws and

traditional, accessory[is fundamental and throughouta] of landuse[ ] New
Hampshire, and that a prohibition upon necessarily[that] use[ ] cannot be
inferred from failure of anthe ordinance ... to address Consistent[it].”
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that an ordinancenecessarily infercannotnotion that onewith the
them,address RSAfails towhen the ordinanceusesagriculturalprohibits

not explicitlyactivities are“agriculturalthat whenprovides674:32-a
location, bethey shalldistrict orany zoningtorespectwithaddressed

use, longsothere, accessorya orprimaryas eitherpermitteddeemed to be
laws, andregulations,and statefederalin accordance with...as conducted

rules.”

that thecontentionpetitioner’sthesupportthese statutesNone of
within“agritourism”to allowmunicipalitiesto requireintendedlegislature

togeneral intentmost, legislature’sthetheyAt evinceborders.their
Moreover, theyactivities.agriculturalandagriculturetraditionalsupport

not toregulation,localto allow reasonableintentlegislativedemonstrate
to allowtheTownvoters wantAccordingly, shouldthe entire field.preempt

district, are free totheyruraluses in the residentialpetitioner’s proposed
fit.theyas seethe Town’sordinanceamend

Accessoryare UsesProposedB. the UsesWhether

uses areproposedasserts that hisAlternatively, petitionerthe
not theaccessory principal“An use isunder the ordinance.accessory uses

use andby principala use occasioned thethe but ratherproperty,use of
(2004).Greenland, 600, “An151 N.H. 606it.” v. Townsubordinate to Fox of

forapplyin use need notaccessoryto anseeking engageof propertyowner
a permitteduse is incidental toaccessoryso as thespecial exception, longa

law, ordinancethe common the Town’sId. Consistent withprincipal use.”
customarily incidentala subordinate andaccessoryan use as “usedefines

inaccessoryof use thelot.” The definitionto main ... use on the samethe
Becker v. Towndistinct elements. Seeordinance involves several of

(1977) that definedFalls, 437, 440 (discussing ordinance117N.H.Hampton
“customarily incidental and subordinate]”those that areaccessory uses as

omitted)). theincorporateand “subordinate”(quotation “[I]ncidental”
useprimaryminor in relation to theaccessorythat the use berequirement

Id.; Marchand v.to that use. seerelationshipit a reasonableand that bear
(2001). anHudson, 380, “[C]ustomarily” imposes383147 N.H.Town of

habituallycommonly,use “hasaccessorythat therequirementadditional
associated with thereasonablyasbeen establishedby long practiceand

Becker, (referring441 to117 N.H. atin the local area.. . . use”primary
(1986).24,129 29custom”); Alfond,v. N.H.see Town Windham“local of

habitual association doescustomaryof the ordegreeorstrength“While the
formula, notwhile the combination needby andnot lend itself to definition

use, uses must betheprincipala of instances of themajorityoccur in
rarity.”aboveenough to risea that is substantialfrequencyassociated with

(citation omitted).at 29Alfond, 129 N.H.
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A the benefit ofclaiming accessorylandowner the use doctrine bears
proving qualifiesthe burden of that his use as an Seeaccessory use. id.

of in(discussing proof municipality’s equityburden action land­against
Rathkopf’s Zoningowner); Ziegler, Jr.,2 E. thesee also Law of and

Planning (2012).33:2,§ at 33-7

Although we have thatpreviously stated whether a useproposed
accessory decide,constitutes an is a forquestionuse of law us to we have

is, fact,recently clarified that it in a questionmixed of fact and law. See
Manchester, (2013);City 634, LOUGHLIN,Bartlett v. 164 N.H. 643 15 P.of

Hampshire Planning ZoningPractice, 9.03,§New Land Use and at
(4th 2010) (“Whether174 a particulared. use is an accessory use is

fact.”).questiona lawgenerally of both and We review the trial court’s
application the law to deof the facts novo. Blagbrough Family Realty Trust

Products, (2007).A 29,v. & T Forest N.H.155 33
Here, petitioner tothe failed that his proposedestablish uses have

“commonly,habitually by long practiceand been established as reasonably
Becker,associated with the ... use” inprimary the local area. 117 N.H. at

441. petitioner presentedThe a oftypewritten fist northern EnglandNew
farms that purportedly weddings.”“hold events and He also submitted
printouts from the websites brochures of nine farms in Newand/or
Hampshire, farms, asserted,which doinghe exactly“are what [he is]
asking to do ... in presentedHenniker.” Additionally, testimonyhe from
the ofowners Dimond Hill Farm in Concord and Hill Farm inGould
Hopkinton.

Assuming, deciding,without that all petitioner’sof the evidence was
relevant, we conclude that it was insufficient to establish that proposedhis
uses have “commonly,habitually byand long practice been established as
reasonably associated” in localthe area infarming general,with or

best,farmingChristmas tree in particular. petitionerId. At the demon­
that, 4,200strated out of approximatelythe infarms New Hampshire, only

(other his)nine or farmsten than host commercial events similar to his
proposed Only farm,uses. one of those farms is a treeChristmas like the

farm,petitioner’s Bethlehem,and that farm is inlocated which is approxi­
mately 100miles from Henniker. toAdditionally, according the petitioner’s

list,typewritten onlythere are a handful inof farms other northern New
(onethatEngland states host events similar to whichthose he hosts farm

Massachusetts).Vermont, Maine,in one farm in and infive farms With
regard evidence,to all of the which presented petitionerfarms about he the
did not submit the zoning regulations under which those farms andoperate
presented proof subjectno that accessorythe uses are to bedeemed uses
in the incommunities which the farms are located.



760

hold,evidence, a matterwe aspetitioner’sof theAssuming the relevance
“commonly,haveuseslaw, proposedto that hisprovethat it failsof

associatedreasonablyasbeen establishedlong practiceandhabitually by
evidence, weAbsent suchin the local area. Id.. . . use”the primarywith

theaccessory uses underuses are notproposedpetitioner’sthat thehold
notwe needprevailed,has notpetitionerId. Because theordinance.Town’s

attorney’s feespartyto prevailingthat he is entitledargumenthisaddress
and costs.

Affirmed.
Hicks,JJ., concurred; J.,Lynn, BASSETT, dissented.CONBOY, and

fourmythat none ofHICKS, J., abundantlyIt is cleardissenting.
Colebrook, wherein an areaa summer Eastspenthavecolleagues

holds that the trialToday, majoritythecustomary.on farms areweddings
is not aand like eventshosting weddingsthatcourt determinedproperly

majorityThe offersrural residential district.use in Henniker’spermitted
first, that both thefor its decision:independentand rationalesseparatetwo

(2012) fail21:34-a tohistory of RSAlanguage legislativeandplain
in statutorythe“agritourism”a intent to includelegislativedemonstrate

second, is not anthat the useproposedand“agriculture”;definition of
I disagreefarm. Because with thetheaccessory petitioner’suse to

rationales, the trial court’s decision.I would reversemajority, under both
Therefore, I dissent.respectfully

first, I wouldof 21:34-amajority’s interpretation RSAAddressing the
is“agriculture”statute that defineslanguagethat the of theconclude

“Farm, Agricul-in a statute titledplacementat Given itsambiguous, best.
prac-andture, exclusively farming agriculturaldefinesFarming,” which

oftices, would include the definitionunlikely legislatureit that theseems
orfarmingofintending partit to be consideredwithout“agritourism”

from the factstrengthenedconclusion is21:34-a.Thisagriculture. See RSA
that wouldincludes certain activities“agritourism”that the definition of

21:34-a, the statuteexample,VI. Foragriculture.constitute See RSA
farm forworkingto a“attractingto include visitors“agritourism”defines

farm which isactivityin the of theof . . . active involvementpurposethe
II 21:34-a definesParagraphId. of RSAoperation.”to the farmancillary

includes “allagricultureconstitute andactivities and whichpracticesthe
21:34-a, IIfor those definitions. RSAof a farm” as the basisoperations

(2012). to the farmTherefore, activity “ancillarythat isany agritourism
II, espe-topursuant paragraphagriculturewould constituteoperation”

ofactivityin the the“active involvementrequiresuch activities thatcially
(2012). Nevertheless, thatII, recognizeI the21:34-a, VIfarm.” RSA

and, thus, toreasonableof statute is alsothemajority’s interpretation
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ambiguityresolve the we must look to the legislative history to determine
legislature’s Howe,the intent. 143,See United States v. 167 N.H. 148-49

(2014).
statutes,interpretWhen we we do so “in oflight policythe or purpose

tosought bybe advanced the statutory scheme.” Montenegro v. City of
Dover, 641, (2011).162 N.H. 644-45 provisionThe defining “agritourism”
began as a recommendation from a HampshireNew Farm Viability Task

(Task Force).Force See CULTIVATING SUCCESS ON NEW HAMPSHIRE
Hampshire Viability ReportFarms: The New Farm Task Force 41

(2006)available at http://agriculture.nh.gov/publications-forms/documents/
farm-viability-report.pdf. The Task Force was inestablished response to
2005 Senate 1,Concurrent Resolution No. which recognized that “farming
and other agricultural interests are a vital part of New Hampshire’s
economy” laws, rules,and that “there are and regulations ... thehindering
economic ofviability New Hampshire 1,farms.” S. CON. Res. 2005 Sess.
(N.H. 2005). The resolution recommended a examine,task force to in

part,relevant methods for “[promoting and expanding agricultural based
tourism, community supported agriculture, markets, stands,farmers’ farm

fairs,agricultural the industry,horticulture pick-your-ownand enter­
prises.” Id.

The Task Force made three findings relevant to the issue of agritourism:
(1) “farmers can’t be expected to operatecontinue to viable farm businesses
if the economically land,”sensible behavior is to sell the CULTIVATING
SUCCESS, (2)9;supra at “farm businesses that have been able to sell
innovative products[, processes, or have greaterservices] seen growth
opportunities,” SUCCESS, 8; (3)CULTIVATING atsupra and “[t]oday’s . . .
farmers now face challenges[the vagaries boards,of] the of zoninglocal
failure to be compensated for publicthe benefit they provide to the
environment, and uncertain barriers,”regulatory SUCCESS,CULTIVATING

supra at 10. To address the concerns byraised these findings, the Task
Force recommended “[r]emov[ing] rules and regulations burdensome to
agriculture” and adopting (asuniform“[a] definition of farming best

21:34-a)indescribed RSA that is consistent throughout state law and used
by local land use boards.” Id. at 36-37. aAdding definition of “agritourism”1
to RSA 21:34-a was one of the proposed legislative actions to eliminate
burdensome, orconfusing, conflicting laws. Id. at 40-41.The clear purpose
of this recommendation was to incorporate agritourism into the definition
of “agriculture” and create a uniform definition to be used across the State.

1 original language proposed byThe “Agritourism:the Task Force attractingwas onbased
operations meal,purpose eatingvisitors to farm making overnightfor the of stays,a

enjoyment, activityeducation or active involvement in operation.”the of the farm or
Cultivating Success, supra at 41.
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publicat theFurthermore, re-emphasizedweregoalsconcerns andthese
Jellie,There, McWilliamcommittee. Gailthe Senatehearing before

DepartmentHampshireof the NewDevelopmentAgriculturalofDirector
directly [agritour-fromgeneratedthat “the incometestifiedAgriculture,of

business,” “andof the farmoperationin theimportant... [is]activitiesism]
thatshows Newagricultureofin the state’s definitionincluding agritourism

theseindustry givesandto thethe contributionrecognizesHampshire
DEFINITION OF AGRITOURISM:TO THERELATIVEcredibility.”activities
Comm,Hearing Energy, andEnv’tthe onH.B. 56 before Sen.on

2007). by10, sentiment was echoed RobertThis(Apr.Dev. 7ECON.
Federation, whoFarm BureauJohnson, Hampshireof the NewDirector

viabilityfarmenhancingas[agritourism]look atthat “[w]etestified
in Newtoday agriculturein what iscreatedopportunitythethrough

that’s where theexperience;or ana value-added serviceHampshire____It’s
inAccordingly,10-11.in Id. atHampshire.”in Newagricultureisprofit

that to full effect to thehistory, giveI would concludelegislativethelight of
definition, must“agritourism”“agritourism”of the newpurposeandpolicy

agriculture.consideredbe
mean,notof does“agriculture”in the definitionIncluding “agritourism”

Although majoritythehowever, automatically prevails.petitionerthat the
consti-activitiespetitioner’s proposedof thequestionthe whetheravoids

that hishe must demonstratefor to succeedpetitionertute theagritourism,
VI of RSA 21:34-aParagraphthat definition.uses fall withinproposed

21:34-a,RSAof the farm environment.”agritourism “enjoymentasincludes
in aanya or event tenthosting weddingI fail to see howFrankly,VI.

“enjoy-tree fails to constitutegroveor the Christmasoverlooking within
environment,” topetitioner goes greatwhen theespeciallyof farmment the

suchspace throughof the farm into theto elementslengths incorporate
fir To the extent that theboughs.of balsamusingacts as an altar made

byincome themay argue producedthat theand intervenorsrespondent
itself, I thatfarm concludethat of the Christmas treeevents exceeds

theby the statute andas it is not addressedis irrelevantargument
id.; HEARING ONto such limitations. Seedeclined craftlegislature explicitly

activities).limit to56, agritourismto define a(decliningat 19-20supraH.B.
enforcinga frommunicipalitythe State orprohibitdoes the statuteNor

noise,assuch issuesgoverninglaws and ordinancesgenerally applicable
(statement56, at of Sen.supraH.B. 3-4safety.or HEARING ONparking,

asThus, agritourism21:34-aincludesI conclude that RSAKenney).Joseph
petitioner’s proposedthat theof andagricultureof the definitionpart

the decisionI would reverseAccordingly,constitute agritourism.activities
court on this basis.of the trial
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next,Addressing accessory agree majoritythe issue of use I with the
(1) theaccessory by principalthat: the use must be occasioned use and

(2004);it, Greenland, 600,151to see Fox v. Town N.H. 606subordinate of
(2) use,accessorydefinition of “use and customar-Henniker’s subordinate

lot,”.to main . use on the is consistent ourily incidental the . same with
(3)definition; “subordinate,”law to be and usecommon and “incidental” a

minor in to the and bear aprimarymust be relation use reasonable
to thatrelationship use.

accessory use doctrine functions as a to the ofresponse impossibilityThe
zoning every use.providing expressly by possibleordinance for lawful

(1984).Durrett, 29, 32Salem v. 125 N.H. givenTown When a of landuseof
allowed, ifexplicitlyis not it is nonetheless it bepermissible may be said to

accessory expresslyto a use that Id. Thepermitted. frequentlyis most
litigated requirement accessory meaningof use is of customary,the see

Note,Smith, Zoning: Accessory Uses and the theMeaning “Customary”of
(1976),542,Requirement, 56 B.U.L. Rev. 543 and setting cogenta

of a“customary” routinelydefinition is task has confounded courtsthat
adoption doctrine, see,the of accessory e.g.,since the use State v. Smiley,

(Neb. 1967) (“[W]hat906,153 N.W.2d 908 ‘customarily’mean,does toand
what area thegeographical Boroughshould test be Jantausch v.applied?”);

(N.J.Verona, 14,124 1956),A.2d Super.20 Ct. Div. A.2daff'd,Law 131of
(N.J. 1957)(“What ‘customary’881 would mean in the ...present setting?

‘customary’ byIs to be measured thereference to state or to a more
area, boroughrestricted the And isperhaps ‘customary’itself? a math­

?”).ematical in .concept this context. .
Commentators have that determiningconcluded whether a is“[i]n use

customary, maycourts examine the orcommunity,entire the general
or even in 2region, Yokley,nationwide trends an E.industry.” ZONING

(4th 2009) (footnotes8-3,§and 8-5 omitted);Law Practice at ed. alsosee
ZoningRohan, 40A.03[3][c][iii],7 P. and Land Use §Controls at 40A-32

(2012). jurisdictions, fact,Some in a proposed accessorydetermine whether
limitations,ofcustomary using any geographicuse is the three potential

any particularwithout Compare, e.g.,rationale behind the choice. Appeal of
1951)(Pa.Lord, 533,A.2d customary81 536 (examining aspect accessoryof

trends),on Zoninguse based national with v. Board AdjustmentGross of of
(Pa. 1967)Phila., 824,227A.2d 826City (examining customary ofaspectof

accessory use -within Zoningbased on trends a and Gold v.municipality),
1958)(Pa.59,Adjustment,Board 143 A.2d 60 (examining customaryof

standard).accessoryof on an Inaspect use based indeterminate New
singlewe do not utilize a limitation inHampshire, geographic determining

See,a proposed accessory customary. e.g.,whether use is Marchand v. Town
Hudson, (2001)380, (examining customary147 N.H. 384 ofaspectof
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Nestor v.municipality);theactivity withinon similaraccessory use based
(1994) of632, (examining customary aspectMeredith, 634138N.H.Town of

limit);Durrett, 125N.H. at 33geographicunspecifieduse based onaccessory
itssupporttomunicipalityareas outside theevidence from(referencing

use); Becker v. Townaccessoryofcustomary aspectof theanalysis of
(1977) of437, customary aspectFalls, (examining441117 N.H.Hampton

see also Townmunicipality);within theactivityonaccessory use based of
(1986) could24, 29 that the trial court(stating129N.H.Alfond,v.Windham

thatof state and inferin a theportionconditionschangingtake notice of
area).to thelonger applicablenostereotypesrural weretraditional

customarily...Durrett, airstrip“use of an wasissue was whetherIn the
thatDurrett, at 33. observed125 N.H. Weresidential use.”associated with

frequentlythat hadtestimony “seaplanestrial court had consideredthe
in Salem.” Id.zoningin a recreational districta locatedpondlanded at

added). decision,trial court’s we concludedIn review of theour(emphasis
airstripthat of an wasreasonably found usetrial court could havethat the

nouse because “there waswith residentialcustomarilynot associated
Nevertheless, we didcourt.” Id.contrary before the districtevidence to the

regardingfiled oneappealafter the had beenevidence that aroseconsider
a privateto maintainpermittedanother town that had beenhousehold in

in town doesthat instance anotherId. Welanding strip. explained “[o]ne
petitionerI with theAccordingly, agreeId.to the level of custom.”not rise

rigidBecker did not establishin Durrett clarified thatthat our decision
customary.a isdeterminingfor whether userequirements

residentially propertyzonedwhether “use of...Alfond,In the issue was
for . . . recreation”kept personalof horsesstabling pasturingfor the and

that atat 26. observedAlfond, 129 N.H. Weaccessoryan use.constituted
twenty years“during pastthat thetestimony statingtrial had beenthere

. keptin zones had . .residentialpropertiesowners of Windhamonly six
our determi-that we madeAlthough suggestat 29. this wouldhorses.” Id.

municipality,the we alsoat activities withinsolely by lookingnation
notice, 201(a),Ev.take N.H.R.properlythat “the trial court couldobserved

of residentialpressurein a of the State underportionthat isWindham
that traditionalreasonablycould infer.. from which the courtcrowding .

inof actual conditions theindicationslongerare no soundstereotypesrural
couldobservation, that the trial courtwe heldmakingIn thatarea.” Id.

consider, evidence, changing demograph-andregional traditionasproperly
accessoryan use iswhetherconsideringof the state whenregionics in a

in further clarifiedholdingI ourbelievecustomary. Accordingly,Id. Alfond
inholdingour Becker.

local area defiesonlyto theFurthermore, limiting inquiryI thebelieve
Limiting the custom-use doctrine.accessorythebehindvery purposethe
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where,area situations due toary inquiry to the local creates insufficient
data, customary be This isestablishing impossible. particularlyuse would

towns, Henniker.in such as “The ofpurpose accessorytrue smaller use
uses that orpermit necessary, expectedis to are convenient inprovisions

conjunction ROHAN, 40A.01,§of land.”principal suprawith the use the at
jurists40A-3. and recognizedCommentators have that:

thatrequirement customaryThe with the a use be isdifficulty
that, itliterally would-establish a class to uses notapplied, closed
in existence at the time of the of .enactment the ordinance. ..

customaryYet this narrow view of the is notrequirement
.necessarily the one intended. . . The inpurpose choosing the

“customary”word seems to have been Itevidentiary. was de-
signed give examplesto of the kinds of uses that acceptablewere

necessarily possiblebut not to close the class of uses.

40A-27;§ 40A.03[3][a], ZIEGLER,at 40A-26 to see 2 JR.,Id. also E.
Rathkopf’s Zoning Planning 33.3, (2012)§the Law of and at 33-12
(“Naturally, accessorythe of whichperception uses are considered ‘cus-
tomary’ times.”);changes with the Dellwood v.Dairy CityCo. Newof

(N.Y.1960)(“ItRochelle, 566,165 567N.E.2d is a common experience that
ways dealingnew times new of with oldbring... [problems].”).Accordingly,

of requirementa narrow construction the meancustomary would “that only
already prevalent permitted.” Smith,those uses would atsuprabe 546.The

result of such a construction “would unacceptable stagnancy.”be Id. This
stagnancy accessoryis the antithesis of the use purpose.doctrine’s

limitation, however,Rejecting this does not change requirementthe that
“the uses must with a frequencybe associated that is enoughsubstantial to

rarity.” Alfond,rise above 129 N.H. at 29.Although majoritythe concludes
petitioner’sthat the evidence of farms in HampshireNew that host

insufficient, Iweddings and similar events is would conclude otherwise
because he needs to demonstrate that such rarity,”“rise[s]use above

29,Alfond, 129 N.H. which done.at he has
Furthermore, record agritourism,the reflects that isgenerally, “associ­

ated with a that isfrequency enoughsubstantial to above rarity.”rise Id.
The 2007 AgricultureUnited States Census of thatfound across the

23,350country they providedfarms indicated that agritourism and recre­
Departmentatation services valued million.2 United States of$566

2Although us, Agricultureit is not in record before I that the 2012 ofthe note Census found
agritourism country 33,161 providing agritourismthat has across the withincreased farms

Department Agricul-and recreation at Unitedservices valued million. 1 States of$704
Agriculture (tableture, (2014) sources).2012 CENSUSOF 15 of income from farm-related
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Agriculture (2009) (table of income15Agriculture, of2007 Census
I atsources), volumeappellant’s appendix,available infrom farm-related

109.
Jellie, testimonyin before theherDirectorHampshire,NewWithin

Stateby Plymouthconductedcommittee, studycited a recentSenate
totalagriculture’sa third of $935found that “aboutUniversity which

economy agritourismis due toHampshire’stomillion contribution New
56, relationshipH.B. at 6. This substantialsupraHEARING ONactivities.”

and acrossHampshirein both Newagritourismandagriculturebetween
occur “withthat activitiesagritourismsufficient to concludecountrythe is

129rarity.” Alfond,to rise aboveenoughsubstantiala that isfrequency
accessoryis anagritourismI conclude thatAccordingly,at 29. wouldN.H.

use.
operatethe with a free hand toprovide petitionerwould notThis result

farm,a treepremiseunder the false of Christmasevent-hostingan business
alleged.in case have Under theproceedingsthe thismany throughoutas

doctrine, to theaccessoryan use must be subordinateuseaccessory
Fox, no rule existsAlthough bright-line151 at 606.use. See N.H.primary

subordinate, accessorythe usea use is oncedeterminingfor whether
permissible.it to Seeprimaryto the use ceases beceases to be subordinate

(2001)Freedom, 271, 274 (explainingv. Town 146N.H.RealtyKSC Trust of
factors).dependingcan shift on variousthat definition of subordinatethe

suchanyactivities becauseagritourismdefinition limitsagritourismThe
farm, if it simplyto the even ismust have some connectionactivity
21:34-a, thePermittingVI.of the farm environment. See RSAenjoyment

farm not a slipperyat the iswedding petitioner’soccasional or other event
Rather, Accord­Hampshire.the rural traditions of Newprotectsitslope.

of trial court.I reverse the decision theingly, would
reasons, I dissent.respectfullyFor these

— FamilyHaverhill Division2nd Circuit Court
No. 2014-642

In re K.H.

21,Argued: May 2015
19,Opinion 2015Issued: June


