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aby filingthe of noticeproceedings, publicizedof condemnationinitiation
fetched, . . .that the land would havepricethereducedpendens,of lis

incident to otherwisepropertyvalue of realof the marketimpairment
taking”).not result in aordinarilyaction doesgovernmentlegitimate

of committeeHere, specialthe 2005vote theany between Junedelay
proceedingseminenta to initiate domainby special commissionand a vote

not, law,ofa mattersubject does asportion propertya of theacquireto
invasion ofalone, not amount to “andelay,a doestaking. Suchconstitute

J.K.S.enjoymentof and ofdeprive property.”or the owner useproperty
omitted). Although arguespetitionerthe(quotation164N.H. at 236Realty,

planning,”not and itsmerely “plottinghere wasthat what occurred
that 2005 voteassumptionthe mistaken the Juneproceeds fromargument

discussed, thepreviouslyAs Juneproceedings.eminent domaininitiated
not2005 vote did do so.

argumentsthe andpetitioner’shave the remainder ofWe reviewed
v. 137Vogel Vogel,further discussion. Seetheythat do not warrantconclude
in(1993). its notice321, argument petitionerthat the raisedAnyN.H. 322

brief, King,reIn Estate 149but did not is deemed waived.appeal,of of
(2003).226, 230N.H.

Affirmed.
JJ.,Hicks, Conboy, Lynn, Bassett,and concurred.
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(Nicholas Cort, attorneyFoster,A. assistantJoseph attorney general
orally),and for the State.on the briefgeneral,

Johnson, defender, Concord, theof onappellateM. chiefChristopher
theorally,and for defendant.brief

J.)HlCKS, (Tenney,of CourtappealsJ. The an order the CircuitState
defendant,of the Stevendismissing prosecutionhabitual offenderthe

to theLaux, discovery priorthe failure to providebased State’supon
cause, the court’shearing in accordance withprobableorpreliminary,

andorder.* reverse remand.standing discovery We
theby undisputed byare the or arefollowing supportedThe facts record

was for while certified as a habitualdrivingThe defendant arrestedparties.
(2014).offender, 262:23,1 causea RSA Afelony-level probableoffense. See

21, hearing,Prior to theAprilfor 2014. thehearing was scheduled
the in thefrom State accordance withsought police reportsdefendant

That in “IV.discovery part:court’s order. order relevantstanding provides,
counsel forHearing[:] receipt Appearance byof anUponProbable Cause

counsel, theprovidedefense or waiver of the State shalluponthe
the Statecopy any prepared police reports.”counsel a of Whendefendant’s

theorder,it the court postponednot with thecomplyindicated would
the “to the issue ofhearing and allowed briefprobable partiescause

the Circuit for adiscovery byor not could be ordered Courtwhether
that inherentHearing.” The court concluded it hadProbable Cause

to dismissauthority discoveryto and the defendant’s motiongrantedorder
for noncompliance.the case the State’s

authoritycircuit lacks to orderarguesthe that the courtappeal,On State
a cause It contendsdiscovery reports probable hearing.of topolice prior

“that are not discoverablelong police reportsthat our cases have held
thearguesas court rule.” It then that neitherexcept provided by statute or

* statutes, “preliminaryapplicable proceeding forthis is to as a examinationIn the referred
(2001). “preliminaryprobable cases as acause.” 596-A:2 It is referred to in our bothRSA

(2013),see, Lorenzo, 717, 720e.g.,Ojohearing” “probable hearing,”a v. 164N.H. andand cause
interchangeablyuse herein.we both terms
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(2001),forproviding pre-trial discovery,statute criminal see RSA 604:l-a
ingoverning discovery superiornor the rules the court and circuit

divisions, 98, 2.10,court-district see Ct. CRIM. R. Drv. R.SUPER. DlST.
discovery police reports prior probablefor of to the causeprovide hearing.

604:l-a[,The defendant contends that neither governs onlywhich]“RSA
court,” 2.10[,discovery superiorin the nor “[District RuleDivision] which]

court,”governs only appliescases to be tried in that to arguesthis case. He
that, fact,in statute or court rule the question by“[n]o answers raised this

Thus,case.” argumentthe defendant’s for affirmance uponis not based an
rule,right discovery byasserted to orgranted uponstatute but rather the

propositionconverse that no statute or prohibitsrule the circuit court from
ordering the disclosure of to apolice reports prior probable cause hearing.
The defendant asserts the anythat “in absence of orstatutory rule-based

a circuitprohibition, judgecourt has the inherent toauthority order the
disclosure of already-prepared police prior toreports a probable cause
hearing.”

partiesBecause the that oragree no statute court rule specifically
authorizes discovery prior to the probable cause ourhearing, inquiry is
limited to the possesseswhether circuit court the inherent authority to

(2014)discovery. Carter, 161, 168order that State v. 167N.H. (observingCf.
that nothing in former CourtSuperior prohibits“Rule 98 superiorthe court
from ordering discovery to” theprior discovery triggeredtime is under

rule).that inquiry See,That is a ofquestion law that we review novo.de e.g.,
(Wis.230, 2010)State v. 792Dowdy, N.W.2d 236 Ct. App. (noting that

question of trial court’s authority questioninherent is a of law reviewed de
(Wis.novo), ajfd, 2012);808 N.W.2d 691 In the Matter O’Neil &cf. of

O’Neil, (2010)615,159 N.H. 622 (treating of familyissue whether division
had inherent topower issue order torestraining safetysecure of its
facilities and staff as a ofquestion the jurisdiction subjectcourt’s to de novo
review).

The circuit court is a ofcourt jurisdiction.limited See RSA 490-F:3
2014)(Supp. circuit(conferring upon jurisdiction,court the powers and

duties of probatethe former and district courts and the former family
division). such,As it is “not vested with as powersbroad inherent as courts

superior generalof jurisdiction.” Flynn, 451,and v.State 110 N.H. 453
(1970) courts).(discussing Nevertheless,former district fact that...“[t]he
a court’s jurisdiction byis not necessarilylimited does negatestatute[ ] a
court’s inherent theauthority.” In Matter Stapleton Stapleton,& 159of

(2010).694,N.H. 697
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formerof thepowerscertain inherentrecognizedOur cases have
evaluations,to order Statecourts, including competencythe powerdistrict

sanctions,93, (1986), v. Townimpose97 and EmersonGagne,v. 129N.H. of
(1995).629, 631 Although centered on the court’sGagneStratford, 139N.H.

Gagne,authority protect rights,”to a defendant’s constitutional“inherent
to in a97, right discoveryconstitutionalgeneral“there is no129 N.H. at

(1986)102, 109 omitted),case,” Heath, (quotationN.H.criminal v. 129State
discoveryto atrightconstitutional theanynor has the defendant claimed

issue.

to competencya court order evaluationspowerThe inherent of
to the beforenecessary proceedingscontrolpower“stems from a court’s

Emerson, recognized, generally,N.H. at have also moreit.” 139 631. We
generala incident to theirjustice necessaryhave aspower,that of“[c]ourts

cases pendingsuch in relation to the beforejurisdiction, to make orders
them, and ofnecessary dispatchto of the cases theprogressas are the

(1965)156,v. 106 N.H. 157Company,business.” Garabedian William
omitted). Thus, to trial of a criminal offenserespectwith the(quotation

courts,jurisdiction recognizedof district we have thethe the formerwithin
court,a trial “to rule in discretionauthority,inherent as itsdistrict court’s

Sorrell, 472,pre-trial discovery.”to v. 120N.H.relatingmatters Stateupon
(1965)308,(1980); 106 309 that aHealey, (notingState v. N.H.475 see also

—— inthe itssuperior powertrial court the court “has inherentthere
justicecriminal if the ofin a case interestscompel discoverydiscretion to

require”).so
authorityanswer the circuit court had inherentSorrell does not whether

however,case, the circuit did notdiscoveryorder in this because courtto
offense, jurisdictionindeed have to do so. Rather thethe and did nottry

thepreliminary Accordingly,was a we examinehearing.at issueproceeding
to wasdiscoveryof whether the orderedproceedingnature that determine

“necessary dispatchof the and the of business.”progress case[ ]to the
omitted).atGarabedian, (quotation106 N.H. 157

to whetherhearing“The of the is determinepurpose preliminary
committed,to that an has been whichcause exists believe offenseprobable

court and that accusedbeyond jurisdiction try,is of the to thethe
(1974)Arnault, 216,114 N.H. 217-18it . . . .” State v. St.committed

(2001).omitted); It is not a trial to determinesee RSA 596-A:7(quotation
innocence, judicialis “a to determine whetherinquiryor but ratherguilt

jury.”to grandfor to be over acause exists the accused boundprobable
(1969).It not toChase, 296, 297 provided “afford[ ]v. 109N.H. is alsoState

O’Brien, 317,discovery.” v. 109 N.H.the accused an for Smithopportunity
(1969).318
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Nonetheless, a probable hearingcause is intended to be “something
a leadingmore than proceeding inevitablyroutine to indictment and trial.”

(1975).Williams, 437, Williams,v. N.H. InState 115 440 we ouraltered
prior assessment of the adversarial nature of the seeproceeding, St.
Arnault, (stating probable114 N.H. at 218 that “a cause nothearing is an

andadversary proceeding”), statutory protectionsthat forconcluded the
the probable hearingaccused at cause “envision adversary processan

during chargeswhich without supportingsufficient evidence will elimi­be
Williams, 440;nated.” 115 N.H. at see Gagne,also 129 at 100N.H.

(“[acknowledging the true the probableadversarial nature of cause
in Newhearing withHampshire”). adversity,Consonant that accused“[t]he

may cross-examine the witnesses himagainst mayand introduce evidence
(2001).in his own behalf.” 596-A:4 AlthoughRSA the accused righthas the

to to testify, may voluntarilyrefuse he choose to waive that “in anright
attempt to convincethe court that probable Williams,cause does not exist.”

(2001).440;115 N.H. at see RSAalso 596-A:3 is likewise entitled to“[H]e
call on behalf testify admissible,witnesses his own to to whichmatters are
and which serve to lack of probableshow cause.” State ex rel McLetchie v.

(1964).Court, 48,Laconia District 106 N.H. 51

Thus, thealthough intended ofpurpose preliminarythe hearing
does not include providing “the accused an opportunity discovery,”for
Smith, 318,109 N.H. at it does him anencompass providing toopportunity

Williams,contest the existence of probable cause. See 115 N.H. at 440. It
that, cases,is conceivable in some the contents of a prepared police report

so ofprobativewould be the probable cause determination that the
justice requireinterests of would report’sthe disclosure to the accused

prior to the preliminary hearing. Healey, 106 at (notingN.H. 309 trialCf.
court’s inherent topower compel discovery in criminal case if ofinterests
justice course,require). everyso notOf case presentwould that scenario.
Accordingly, we hold that the circuit court authorityexceeded its in

throughrequiring, promulgation of section of discoveryIV its standing
order, the prepared policedisclosure of inreports all cases.

conclude, however,We also that the circuit court does thepossess
inherent authority to order such in particulardisclosure cases. Our

(otherdecisions issued criminal pre-trial rightsbefore discovery than the
witnesses, (2001))toright depose see RSA 517:13 were conferred statuteby

Super.rule, 604:l-a, 98-102,or see RSA Ct. provideCRIM.R. inguidance
indetermining which cases to order disclosure. In State Reganex rel v.

Court,Superior (1959),102 224 cases,N.H. we noted that criminal no“[i]n
‘right’ inspection objectsto of or inwritings advance of trial existed at

law”; nor, time,common at that anyhad such beenright byconferred
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Nevertheless,at we allowedRegan, 102 N.H. 226-27.State ex relstatute.
discovery:pre-trialto orderpowerthe court’s inherentfor

in the ofpower,the to be without exercisedo not hold CourtWe
injustice, requiremanifest topreventdiscretion and toreasonable

inspectionfor underobjects writingsof orproduction specificthe
to theat a time closesafeguards appropriatelyandappropriate

trial, rightsthat essential ofif it otherwiseappeartime of should
unnecessarilytrialmay endangered or thethe berespondents

prolonged.

Healey,in it thenfindingthat conclusionexpanded uponId. at 229. We
has the powerthat the Trial Court inherentjurisdiction“well settled in this

in a if ofdiscovery criminal case the interestscompelin its discretion to
that “[i]n106 N.H. at 309. We instructedjustice require.” Healey,so

consider,discretion, is the circum-Trial Court to underexercising its the
case, todiscovery soughtthe of thestances of the defendant’s need

such discovery mighthimself the adverse effect whichdefend andproperly
of the offense.” Id.proper prosecutionhave on the

here, in “thebearing mind thatApplying principlesthose while
guiltnot trial of issue of or innocencehearing judicialis a thepreliminary

297,accused,” Chase, the has109 at we hold that circuit courtof the N.H.
discretion, discovery priorto orderauthority,the inherent within its sound

ahearing the has madepreliminary particularizedto the when accused
anddiscovery probableneeded to show a lack of causeshowing that the is

Inthat of justice requirethe court the interests disclosure.concludes
determination, resultinganycourt should also considermaking that the

on the of the crime. Seediscovery proper prosecutionadverse of sucheffect
at 309.Healey, 106 N.H.

in our withnothing dealingThe that casesState nevertheless contends
authorityor former district courts’ inherenthearings thepreliminary

inpolicethatoften-repeated holdings reports,”“wouldoverride this Court’s
by statute or courtexcept provided“are not discoverable asparticular,

lawbyhave “thatAdmittedly, personally compiledrule.” we held notes
in . . constituteinvestigationauthorities the course of their .enforcement

discovery.”pretrialare fromproduct privilegedthe work of the State and
(1965).228,Court, subsequentv. N.H. 230-31 TheSuperiorState 106

98(A) superseded Superiorof Court Ruleadoption Superior Criminal
requiredit the State to theprovideto the extent thatholdingCourt’s

after hisdaysof all within ten calendarcopies police reportsdefendant with
also the State to assert workentry plea;of a not the Rule allowsguilty
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protection protectedfor material thereinproduct through redactions
byin camera review the trial court. SUPER. Ct. Crim. R.and/or

(J).(E),98(A)(l)(ii), 98, however, terms,Rule by applyits does not to this
at preliminary hearing stage.•case the

not, Court,SuperiorWe have since addressed whether police
reports productconstitute work of the prosecutor, protected from discov­
ery. Court, however,We with the Dakotaagree North Supreme that

mightsome police reports qualify prosecution“[w]hile as products,work
we are not to that allprepared hold officerarresting reports automatically

(N.D.category.” 87, 1983)fall into that v. Skipton,State 339 N.W.2d 89
(further routine,thatnoting “[classifying essentially factual police reports
as prosecutionnondiscoverable under the productwork exemption thwarts

rules”).the underlying purpose pretrialof the criminal discovery

core,“At work-productits the doctrine shelters mental pro­the
cesses of attorney, providingthe a privileged area within which he can
analyze Zwicker,and hisprepare 179, 191client’s case.” State v. 151 N.H.
(2004) omitted).(quotation

We have defined work product as the result of attorney’san
activities when those activities have abeen conducted with view to
pending anticipated litigation. lawyer’sor The work must have

an essential procurementformed in the ofstep the data which the
seeks,opponent and he must performedhave normallyduties

byattended to attorneys.

omitted).(quotationId. To determine whether information falls under the
doctrine,protection productof the work the court must upon“focus the

contains,substantive information that the material rather than the form
the information takes or how it was Id.acquired.”

holdWe now that prepared police reports are not categorically
protected that,under the work product doctrine and even under circum­
stances not by Superior 98(A),covered Court Criminal Rule they are
subject to compelled discovery under the court’s inherent authority as

maydiscussed above. The State nevertheless assert work product protec­
tion and redactionrequest any protectedof material after an in camera

(1995).review by 671,the court. State v. Chagnon, 139 N.H. 676Cf.

held thatHaving the circuit court exceeded its inauthority
promulgating discovery order,section IV of its standing we necessarily
conclude that the court’s ofdismissal the case for the State’s failure to
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of discretion.exercisean unsustainableconstitutedthat orderwithcomply
(2010) sanctiondiscovery664, (reviewing667Reader, 160 N.H.v.See State

discretion). andwe reverseAccordingly,ofexerciseunsustainablefor
remand, free to seekdefendant istheOnproceedings.furtherforremand

weguidelineswith thecase in accordancein hisdiscovery particularordera
forth herein.have set

remanded.Reversed and

BASSETT, JJ.,LYNN, concurred.CONBOY, andC.J.,DALIANIS, and
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