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CONBOY, defendant, Scott,The convictions,J. Richard appeals his
trial,following murder,a ofjury on one count seeattempted RSA 629:1
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in offelon(2007), being possessioncount of a(2007); and oneRSA 630:1-a
(2014). affirm.159:3 Weweapon, see RSAdeadlya

I

facts. Onfound, followingthesupports,or the recordjury could haveThe
ina Manchester26,2013, apartmentwas at Mend’sTerrence JacksonJuly

a.m., another6:00 Jackson heardDarlene. At arounda namedwith woman
the Jackson testifiedthe door offriend, apartment.on back“Jay,” banging

months, that of themfew but the two“Jay” onlyfor athat he had known
laterdrugs.sellingout” and Jacksontogether “hanging]spentoften time

the defendant.“Jay” asidentified
the door for the defendant becauseopenthat he did notJackson testified

thereafter,Shortlyangrythat before.”defendant]had “never seen [thehe
by thestopa woman who wanted totelephonea call fromreceivedJackson

“nottestified that it wasselling drugs.he was Jacksonbecauseapartment
at 6:00 a.m.apartmentfor to come to theunusual” someone

later, woman who had called Jackson20 minutes theApproximately
The andthe defendant. defendantapartment, bythe followedentered

left, onlyleavingthehad Darlene and other womanJackson “words.”
in the apartment.and the defendantJackson

thatmessagestextthreateningconfronted Jackson aboutThe defendant
was alsofrom one of friends. The defendanthad received Jackson’she

Thedrugs.forapproximatelyowed himbecause Jacksonupset $600
the thatgun, guna which was sameeventually pulled outdefendant

to threwpreviously approximatelyhad lent the defendant. JacksonJackson
thatstatingfloor, pick up money,the did not theon the but defendant$600
didon that hemoneythat Jackson had more him. Jackson testifiedhe knew

$10,000 selling drugs.frompocketin his backhave about
antothe defendant and Jackson escalatedAs the conversation between

time,periodfor a short ofapartmenttwo women entered theargument,
left,the theput away.the Once womenduring gunwhich the defendant

Jackson,it him forout at and askedpulled gun again, pointedthedefendant
money,that hethe if he wanted themoney.the Jackson told defendant
this,” shot“[t]aketo him. defendant then saidhave shoot Thewould

Asface, $10,000that had in his pocket.in the and took the JacksonJackson
andagainat Jacksonpointed gunthe the defendant theapartment,he left

heard “click.”aJackson
possessionin his andshot, ofbeing disposed drugsAfter Jackson

thenpockets.in his Hedrughis was residuechanged shorts because there
shot, that he911 that he had been butoperatorcalled 911. Jackson told the

trial,used; however,of attype gunknow shot him or thedid not who
shotknowingnot whooperatorthat he lied to the aboutJackson testified
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knowing gunhim and not what was used because he was afraid of the
scene,defendant and After the arrivedpolice. policethe at the Jackson told

an officer that he shot thatsleepingwas while and he could not identify the
shooter.

Jackson was taken to hospital, policethe and the himinterviewed there.
againJackson the that hepolice sleepingtold was when he was shot. At

trial, however,he admitted that he tolied the because waspolice he scared.
providedJackson also the with apolice description of the shooter.

day shooting,The after the Detective Mucci and another detective
interviewed Jackson while he was in hospital.still the Mucci testified that
he that apartmentknew the where Jackson had been shot was being
investigated drugfor He thatactivity. also testified he had had prior contact
with various individuals from apartment,that including Jackson and

bysomeone who went “Jay.”the name of
When the room,other detective out of thestepped hospital Mucci asked

Jackson whether one of acquaintanceshis had shot him. When Jackson did
not respond question,to this Mucci if “Jay”asked shot Althoughhad him.

respondJackson did not initially, eventuallyhe repeatasked Mucci to the
name. Mucci repeated the name and Jackson responded that it was “Jay”
who shot him. providedJackson then a more detailed description of the
shooter than he providedhad earlier. After Jackson was fromreleased the
hospital, presentedthe police him "witha photographic lineup. Jackson
selected the defendant’s and onphotograph lineupwrote the document that
it was the defendant who shot him.

II

The defendant was withcharged attempted beingmurder and a infelon
trial,ofpossession deadly weapon.a Before he moved to suppress

identification,Jackson’s itarguing that was unnecessarily andsuggestive
toamounted an improper show-upone-man because providedMucci

“Jay.” J.)Jackson with name a hearing,the After {Mangones,the court
denied the motion. The court concluded that the identification notwas
unnecessarily suggestive because was “veryJackson familiar with his
alleged attacker”; thus, “the fact that Detective Mucci had if ‘Jay’asked
may have been the shooter likely had little influence over Jackson’s
identification of the defendant.” court that,The also determined even if the

unnecessarilyidentification was suggestive, the factors set in v.forth Neil
(1972),Biggers, 409 U.S. 188 inweighed the State’s favor.

trial,At a grant immunity.Jackson testified under of Although he
drug-relatedadmitted to committing certain crimes and to lying to the

during trial,police investigation,the he testified that he told the truth at
identifyingwhich included the persondefendant as the who shot him.



initially identifyto thethat reluctanceexplained hisfurtherJackson
not to like a ratdid “want lookpolicetalk with was because heshooter and

reputation.”“streeta as that could affect hisor snitch”
felon, that, if hethat a andhe was convictedstipulateddefendantThe

count, would,heon murderjury attemptedthe thebywere convicted
At of thein count. the closepossessionthe felonguiltybe ofconsequently,

case-in-chief, the murderattemptedthe moved to dismissdefendantState’s
(Brown, J.) motion. theSubsequently,court denied thecharge. The trial

murder, and, topursuant theattemptedofjury guiltyfound the defendant
the count. Thisremaining appealhe ofguiltywas deemedstipulation,

followed.

HI

bythat the trial court erredarguesthe firstappeal,On defendant
court to histo because the failed considerhis motion dismissdenying

that theweightto of the evidence. The State counterschallenge the
with the State.preserve agreedid not this issue. Wedefendant

(2012),Hill, 394, thatexplained396 we “theIn v. 163State N.H.
itweight requiresa to of the evidence that be raisedchallengenature of the

Here, although theactuallya to a verdict rendered.”as motion set aside
chargemurder at the ofattemptedto dismiss the closedefendant moved

case, the after thethe he to file a motion to set aside verdictState’s failed
this has not been forAccordingly, preservedrendered. issueverdict was

Alwardt, 52,Hill, 396;at v. 164N.H.163N.H. see also Stateour review.See
(2012)(“Because bythe the defendant was dismissal ofrequested57 relief

new and was madechallengethe rather than a trial because hisindictment
jurycase rather than after the returned itsat close of the State’sthe

forverdict, properly preservedconclude that this was not ourwe issue
review.”).

atthe made for the first time oralsuggestion,decline defendant’sWe
error rule.argument plainthat we this under the Seeargument, address
contention,not briefed this weSUP. R. 16-A.Because the defendant hasCt.

(2003)Davis, 698, (argumentit v. 149 N.H. 703consider waived. See State
court,or in trial deemedmade oral not briefed raised theargument,at but

waived).

oururges modify reviewingus to standard forThe defendant further
standard,tosufficiencythe of the Pursuant ouruponclaims based evidence.

evidence,of the weconsidering challenge sufficiencya to the“[w]hen
anyto trierobjectively review the record determine whether rational of

beyondof afound the essential elements the crimecould havefact
doubt, all and all inferencesconsidering the evidence reasonablereasonable
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in the tolight Germain,therefrom most favorable the v.State.” State 165
(2013)350, added).omitted;(quotation emphasisN.H. 354-55 The defen-

that,dant ratherargues utilizing “anythan our rational trier of fact”
standard, should, forupon process,we based concerns due employ a

jury” Assuming“reasonable standard. that the proffereddefendant’s
ofarticulation the is qualitativelystandard different from our established

standard, persuadedwe are not that the circumstances of this ease warrant
a change.such

To the extent that challengesthe defendant ofsufficiencythe the
standard, id.,evidence to ourpursuant see he toappears concede in his

But,that thebrief evidence was sufficient. assumingeven that he does not
concession,make this anywe conclude that such argument insufficientlyis

Fernandez,for ourdeveloped 233,review. State v.See 152 N.H. 239-40
(2005).

IV

The arguesdefendant next that the trial bycourt erred denying his
motion to suppress Jackson’s identification by subsequentlyand allowing
Jackson’s in-court identification. He thatclaims the admission of the
out-of-court and in-court identifications violated his rights under the State

CONST,and Federal Due I, 15;Process Clauses. See N.H. pt. art. U.S.
CONST, V,amends. XIV. We first address the defendant’s claims theunder
State Constitution and rely upon onlyfederal law analysis.to aid our State

Ball, 226, (1983).v. 124 N.H. 231-33

On aappeal evidence,from motion to suppress identification we will
not overturn unless,the trial ruling record,court’s after reviewing the we
conclude that it is contrary weight Webster,to the of the evidence. State v.

(2014).783, 788166N.H. determination,In thismaking we ask whether the
proceduresidentification used were so unnecessarily suggestive and con­

irreparableducive to mistaken identification that the defendant was denied
ofprocessdue law. Id.

The defendant has the initial burden of establishing that the
identification procedure was unnecessarily suggestive. ifOnlyId. the
defendant has met this burden wemust then theconsider factorsBiggers
to determine whether the procedureidentification sowas as tosuggestive

and, thus, Id.;render the identification unreliable inadmissible. see Biggers,
409 atU.S. 199-200.Under Biggers:

the tofactors be considered in evaluating the likelihoodof misiden-
tificationinclude the theopportunity of witness to viewthe criminal

crime, attention,at the time of the degreethe witness’ of the
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criminal,the the levelofprior descriptionof witness’accuracy the
confrontation,the andthe atcertainty by witnessof demonstrated

the and the confrontation.of time between crimelengththe

foundIf identification isthe out-of-court409 U.S. at 199-200.Biggers,
subsequent in-court identi­thetwo-step analysis,thisinadmissible under

from, and wasit not resultalso inadmissible unless didfication will be
Perri,of, v.procedure.identification See Stateimpropertheindependent

(2013).400,N.H. 406164
that, identifydid not the defen-becausearguesThe defendant Jackson

him, out-of-court identification“Jay”if shot theuntil Mucci askeddant
im-it to anunnecessarily suggestive because amountedwasprocedure

that the out-of-court identifica-He also assertsshow-up.one-manproper
inadmissible, the accountsunreliable, varyingbecause ofwas and thustion

theeventually identifyingprovided policeto the beforethat Jackson
that,He claims Jackson’sas the further becauseperpetrator.defendant

directly fromof the defendant “resultedsubsequent in-court identification
identification,” in-court alsothe identificationthe tainted out-of-court

have been suppressed.should
usedContrary argument, procedureto the identificationthe defendant’s

individualshow-up, singledid constitute a In a “ashow-up.in this case not
to forfitting description is that witnessarguably presenteda witness’s

(3d 2006);131, 138Brownlee,v. 454 F.3d Cir.identification.” United States
(2d 2009)80, 88 show-upthat aErcole, (observingv. F.3d Cir.see Brisco 565

a the assingle by policethe of a to witnesspresentation suspect“involves
presented [by]are theto a in which several individualsopposed lineup,
omitted)).suspect”theonly (parenthesesone of whom ispolice,

Here, however, no that when Mucci asked Jacksonthere was evidence
him,shot or to Jackson“Jay” presented any person photographif had he

(1978)214, 218identify. Leclair, (explainingv. 118for him to State N.H.Cf.
a andsingleon photographthat the out-of-court identification was based

inFurther, was thatshow-up).to a there no evidenceamounted one-man
thoughtto Jackson that hequestion, conveyed opinionthe Mucci anasking

as theidentify “Jay”that he to“Jay” was the shooter or wanted Jackson
(2009)178, (determiningBell-Rogers, 159 N.H. 181shooter. See State v.
unnecessarily sug­wasprocedurethe identificationwhether out-of-court

theirimplicitly conveyedrequires examining policewhether thegestive
witness); Leclair, at 218to 118N.H.identityof the criminal’s theopinion cf.

procedure unnecessarily suggestive,that wasthe identification(explaining
thatmeans, witnessby indicated to thepolice,in because the variouspart

Instead, Mucciidentify).him totheyone wantedthe defendant was the
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question partasked Jackson a as of hissimply investigation into the
(subse-shooting, respondedand Jackson that itaffirmatively “Jay”was

defendant)quently identified as the shot him.who
thatAccordingly, we conclude the defendant has not hismet burden of

thatestablishing questionMucci’s to Jackson about “Jay”whether was the
shooter constituted an unnecessarily suggestive procedure.identification
We, therefore, need not Biggersconsider the factors to determine whether

procedurethe identification suggestivewas so as to render the identifica-
Webster,tion Seeunreliable. 166 N.H. at 788. Because the out-of-court

not,identification not improper,was it did contrary to the defendant’s
assertion, impermissibly taint Jackson’s subsequent in-court identification.

(2007).371,King,See v. 156 N.H.State 377 Accordingly, we thatconclude
bythe trial court did not err admitting Jackson’s identifications of the

defendant. See 159 atBell-Rogers, N.H. 182.
Because the Federal Constitution offers the defendant no greater

protection than does the circumstances,State Constitution under these see
182-83; Saunders,id. at 384, (4thUnited States v. 501 F.3d 389-90 Cir.

2007), we reach the same result under the Federal Constitution as dowe
under the State Constitution.

V

The arguesdefendant next that the trial court committed plain error
by allowing prosecutorthe to certainmake comments about the “drug

herduringworld” closing argument. rule,Under plainthe error maywe
consider noterrors raised in the 16-A;trial court. See SUP. R.Ct. v.State

696, 703(2013).However,164Guay, N.H. the rule should be used sparingly,
its use limited to those in acircumstances which miscarriage justiceof

Guay,would otherwise result. 164 N.H. at 704. To find error thisunder
(1) (2)error; (3)rule: there must be an the error must be plain; the error

(4)affectmust substantial rights; and the error must seriously affect the
fairness, integrity, or public reputation judicialof proceedings. Id.

The defendant thatasserts the prosecutor’s closing argument, which
contained repeated references to “drugthe world” to explain some of the

others,byactions taken Jackson and was based upon prosecutor’sthe
supposed “personal knowledge of thingshow in drugwork the so-called
world” rather than upon defendant,the facts in Accordingevidence. to the

of“most what prosecutor] argued could fairly[the not be inferred thefrom
trial,” and,at therefore,evidence trial court plainthe committed byerror

permitting argument.the prosecutor’s

mayThe State not ask the to basejury its decision notupon evidence
(2005).in Sanchez, 625,the record. v. However,State 152 N.H. 628 a
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hasthe andproveninferences from factsdraw reasonablemay“prosecutor
theto both summarize and discussargumentin closinglatitudegreat

guiltto inferences ofurgeto them drawjuryto the andpresentedevidence
(2013)61,Bisbee, (quotationv. 165 68N.H.from the evidence.” State

omitted).

references tomade numerousclosing prosecutortheDuring argument,
instance, stated that theprosecutortheworld.” For“drugthe defendant’s

dealing drugof anddrugthe worldplace“took in Defendant’sshooting
case,” jurors hadin this thethe evidenceusage” and “to evaluateproperly

dark, mostly-unknown-to-us drugworld of“into theto themselvesput
users, prosecutorof Defendant.” Thedrug the world thedealers and

“revolvingis athe is one where therethat “Defendant’s world”observed
hours,in early morningof wherein and out homes thepeopledoor” of

cash, where theirpeople keepare in andtransactions donebusiness
their assets. Thecarry guns protecttheir toinventory in andpockets

drug was ofthe defendant’s world onefurther stated thatprosecutor
druga“the was off dealer”perfect rippingwhere crime“self-preservation,”

thepolice willinglycrimes the or aiddo not topeople reportbecause such
fromcredibility”to effect on their “streetinvestigationsin due thepolice

that,noted afteror “rat.” The alsobeing prosecutorconsidered a “snitch” a
drug byin worldshot, sought to himself thisbeing protectJackson

shorts, himself from bothdrugs, changing distancingof his anddisposing
initially identifying who shotby personthe not thepolicethe and shooter

him.
trial, drugand were dealersAt testified that he the defendantJackson

apartmentthe in theby eaylynot for to comepeopleand that it was unusual
that the approxi-further testified he owed defendantmorning. Jackson

$10,000 inhad his backmately for and that hedrugs approximately$600
that, beingafterAdditionally, Jackson testifiedselling drugs.frompocket

911, he anddrugs possessedof thatcalling disposedshot and before he
Jackson alsodrugcontained residue.changed theyhis shorts because

his fear of the defendant andpolicethat he to the because ofadmitted lied
anot to be a “rat” or “snitch”well the fact that he did wantpolice,the as as

that,Moreover, Mucci testifiedof for his “street reputation.”out concern
beingshot wasapartmentthe where Jackson wasprior shooting,to the

activity.forby drugtheinvestigated police

trial,world” atspecific “drugthe termAlthough no witness used
trial, closing remarksprosecutor’sat thegiven presentedthe evidence

inferences fromsimply drew reasonableimproper. prosecutorwere not The
latitude accordedtrial;at were within thetestimonythe her comments

Seediscussing presented.and the evidencesummarizingwhenprosecutors
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error,id. was no we rejectBecause there the defendant’s errorplain
as to theargument prosecutor during closingthe statements made her

theargument regarding “drugdefendant’s world.”

VI

arguesThe defendant next that the trial court committed errorplain
when it failed to jury,instruct the sua on certain lesser-includedsponte,
offenses, such as assault.

trialWe have held that the court has the todiscretion instruct the
jury, sponte,sua lesser-included offenses orregarding to consider them as

of L., 614,the fact in a trial.non-jurytrier In re Nathan 146 N.H. 620
(2001). conclusion,In thisreaching rejectedwe the view of some courts that
a trial court is always obligated, requested not,whether theby parties or
to instruct on lesser-included offenses whenever the evidence warrants it.

atSee id. 617-20.Because trialthe court is not toobligated instruct the
jury, offenses,sua sponte, on lesser-included and because we are not
persuaded that court unsustainably here,the itsexercised discretion there
was no error. Accordingly, the trial failure jury,court’s to instruct the sua

onsponte, lesser-included offenses did not plainamount to error. Guay,See
164 atN.H. 704.

VII

To the thatextent the defendant anasserts ineffective assistance of
claim,counsel we to it pursuantdecline address to v. Thompson,State 161

(2011). Gibbs, (2012).N.H. 439,507 State v.See 164 N.H. 444 We maintain
a strong preference for collateral ofreview ineffectiveness claims.
Thompson, 161 N.H. at 527. Direct appellate review is inpermissible only
the case theextraordinary where factual basis of the claim appears

however,onindisputably Here,the trial Id.record. the defendant’s limited
argument Gibbs,cannot be decided on the face of the trial record. See 164

record,N.H. at 444-45. an developedWithout additional we cannot deter­
challengedmine whether the conduct of the defendant’s trial counsel was

part of a reasonable trial strategy; accordingly, we decline to address this
argument. however,See id. ruling,Our is toprejudice anywithout proper
ancillary See id.proceeding.

Finally, any issue raised in the appealdefendant’s notice of hethat has
not Blackmer, (2003).briefed is 47, 49deemed waived. See State v. N.H.149

Affirmed.

Dalianis, C.J., Hicks, Lynn, Bassett, JJ.,and and concurred.


