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(ThomasPC, onMorganof Salem theMorgan,ThomasLaw Officeof
the petitioners.and fororally),brief

(.LawrenceLLP, of Edelman on the briefPortsmouth M.Pierce Atwood
orally), respondents.and for the

S.B.,HlCKS, an order of the CircuitappealJ. The P.B. andpetitioners,
M.)J.) {Rein, recommen-{Ryan, approvingCourt the Judicial Referee’s

their be denied.petition grandsondation that their for visitation with C.W.
S.W., of circuit courtcross-appealT.W. an order therespondents,The and

appeal,to the On thedenying petition.their earlier motion dismiss
thebalancingthat the trial court erred in factorspetitioners argue

cross-appeal,the of child. In their theregarding best interests the
in interpretingthat the trial court erred RSA 461-A:13respondents argue

2014) petitionthe to maintain their for(Supp. permit petitionersto
respondents C.W. affirm.adoptedvisitation after the Wegrandparent

found, reflects, followingtrial court or the record the facts. C.W.wasThe
31,2011. His parents tragicallyborn to M.M. K.B. on birth diedand March

then,11,January respondents,on 2012. Since the M.M.’s sister and
brother-in-law, C.W., and,asinitiallyhave for since Juneguardianscared
24, 2013, father,parents. petitioners,as The K.B.’s mother andadoptive

— — hisnot contact” with C.W.before birthhad “consistent but extensive
2012,January 17,died and 16 visits between andparents approximately

1, 2012,September began residing respondents.after with theC.W.
2012,15, filed forFebruary petitioners petition grandparentthe aOn

hearing,in trial After a trial court avisitation the court. the entered
visitation that visitation fromtemporary unsupervisedorder mandated

month.Saturdays everya.m. to 2:00 on first and third of Afterp.m.9:00 the
C.W., petitionthe moved to the foradopted they dismissrespondents

trialorder. The courtgrandparent temporaryvisitation and vacate the
request.denied this

12,2014, ruling petitiona final thethe trial court issued onFebruaryOn
inconsideringfor criteria set forthvisitation. After the RSAgrandparent

461-A:13, testimonythe court that the andrespondents’trial concluded
intentiontemporarythe visitation order demonstrated theirconduct before

a and that thepetitioners,to between C.W. thesupport relationship
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respondents “have best interests inuppermost[C.W.’s] their minds and...
will appropriate judgmentutilize in determining whether and how best to

life[,]”integrate petitioners] into[the and that[C.W.’s] best“[C.W.’s]
will byinterests be served a full integration adoptedinto his family... from

he can explorewhich his withrelationship [petitioners’] family,the under
supervision judgment parents.”the and of his Accordingly, the trial court

the petition grandparentdenied for visitation. This appeal followed.
firstWe address the Thecross-appeal. respondents assert the trialthat

court Theymisconstrued RSA 461-A13. contend that RSA 461-A:13
only absent;applies therefore,when a nuclear isfamily they argue, once

adopted C.W.,they petitionersthe lacked to sue forstanding grandparent
visitation. We disagree.

inUsually, dismiss,aruling upon motion to trial requiredthe court is to
determine allegationswhether the contained in petitioners’the pleadings
are sufficient to astate basis whichupon mayrelief be Ingranted. the

784, (2009).Shepard,Matter & N.H.158 787 makeTo thisof Dufton
determination, the court would allaccept pleaded byfacts the petitioners to
be true and construe all lightreasonable inferences in the most favorable to

When,petitioners. however,the Id. the motion to dismiss does not contest
sufficiency claim,the of petitioners’ legalthe but instead challenges their

sue,to trialstanding the court must beyondlook the allegations and
determine, facts,based theupon petitionerswhether the sufficientlyhave

a torightdemonstrated claim Id.relief. Because the factsunderlying are
dispute,not in we review the trial decourt’s decision novo. Id. at 787-88.

Regarding right visitation,the of grandparents to forpetition RSA
461-A.T3,I, states, in part:relevant

Grandparents, natural,adoptive maywhether or petition the
court for rightsreasonable of visitation with the minor child as

inprovided III.paragraph The of thisprovisions section shall not
inapply cases where access theby grandparent or grandparents

to the minor child has been anyrestricted reason to orpriorfor
divorce,contemporaneous death,with the relinquishment or

termination parental rights, or other the acause absenceof of of
nuclear family.

added.)(Emphasis We have this toconstrued statute authorize grandpar-
ents petitionto for visitation “only when one of the conditions atlisted the

theend of second has to pass.” O’Brien,sentence come O’Brien v. 141N.H.
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461-A:13).1(1996) Accordingly,to RSA435, (construing predecessor437
to vests in a461-A:13,1, standing grandparent,seek visitationRSAunder

subjectis thegrandchild’s familyor whenever aadoptive,naturalwhether
of sentencelisted at the end the secondone of the enumerated conditionsof

earlier, orto has beengrandchildthe access thegrandparent’s“unless
peti­in aId. the statute divestsNothingrestricted.”contemporaneously,

adoptedisstanding subsequentlywhen the childoftioning grandparent
461-A:13, thefamily I. Whenof a new unit. See RSApartand becomes

apetitionthe that can to enforceclearlyhas delineated classlegislature
scheme, meticulously.”implement that determinationstatutory we “will

O’Brien, Here, not restrict theparents141N.H. at because C.W.’s did437.
theircontemporaneousor with”ability “priorto visit C.W. topetitioners’

file fordeaths, petitionersthe tostanding upontheir deaths conferred
the notAccordingly, conclude that trial court didvisitation. wegrandparent

to motion to dismiss.refusing respondents’in thegranterr
isShepardIn Matterrespondents’ uponThe reliance the &of Dufton

O’Brien, thatexplainedIn we noted that in “weunavailing. Dufton,
only grandchild’sexisted in the absence of therightsvisitationgrandparent

omitted).at But infamily.”Dufton, (emphasisnuclear 158N.H. 788 Dufton
includedonlyasked the term “grandparent”we were to determine whether

rights daughter,to hergrandmother relinquished parentala who had her
impactmother. We not asked to consider thethe child’s Id. at 787-88. were

familycreation a new unit on asubsequent grandpar-a or ofadoptionof
tostanding petition for visitation.ent’s

theFurthermore, narrowlydo not as as dowe read Dufton
argue propositionThe that stands for therespondents. respondents Dufton

only familyfor if if athat can visitation and nucleargrandparents petition
that apetition. disagree, clarifyabsent at the time of the We andis

for vests at when thestanding petition pointto visitation thegrandparent’s
Here, conditions met when thestatutory conditions are met. those were

statutory contrary, subsequentto theparents languagechild’s died. Absent
standingnot afamily grandparentcreation of a new unit does divest of the

with bothnecessary prosecute petition. interpretation comportsto a This
statute, aterminatingand which no forprovisionour case law the has

461-A:13;See, e.g.,forright to visitation. RSAgrandparent’s petition
141 N.H. at 437.O’Brien

1 2005, legislature grandparentreorganized and moved the onIn the RSA Title XLIII section
273:1,2005,newly :20.461-A13. See Lawsfrom RSA to the created RSAvisitation 458:17-d

Nevertheless,Thus, inprior controlcases to RSA 458:17-d. those decisions2005 discuss
interpreting applyingand 461-A:13.RSA
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unavailing respondents’Also is argument permittingthe that the
petitioners to file for grandparent adoptionvisitation after the places

inparents anadoptive unconstitutional “subclass” of parents. The statute
adoptivenot andtarget parents bydoes has been relied upon grandparents

byto for visitationpetition adoptivewhen restricted either or natural
(2011)See, D., 232,parents. In re Athena N.H.e.g., (adoptive162 234

(2010)311, (naturalInparents); the Matter & 161 N.H. 312Rupa Rupa,of
(naturalDufton, O’Brien,158N.H. atparent); 786 141 atparent); N.H. 436

(natural Furthermore,parent). we long recognizedhave that the ofrights
natural, essential,are andparents rightsinherent to great judicialwhich

Ward, (1985).388, 391deference must be accorded. Roberts v. 126N.H. We
461-A:13,held that a trial applieshave when court RSA it must theweigh

statutoryfirst two heavilyfactors more than the statutoryother factors
because, doing,soby the court accords deference to a fit parent’s judgment

the 318;as to child’s best See 161Rupa,interests. N.H. at see also RSA
(b).461-A:13,11(a), This deference must be accorded to both natural and

(2014)170-B:25,1Seeadoptive parents. RSA (considering an toadoptee be
child of adopting parentsthe the and granting adopteethe all rightsthe

and well as allprivileges, obligations,as the duties and aof child born of the
adopting parents). Because RSA permits461-A:13 grandparents to seek
visitation with both natural and adopted grandchildren and requires
judicial to a parent’sdeference natural or adoptive judgment, the statute

place adoptivedoes not inparents an unconstitutional See“subclass.”
Granville, (2000)57,v.Troxel 530 67 opinion)U.S. (plurality (holding

unconstitutional, as applied, a third party visitation statute that accorded
judicialno deference to parental regardingdecisions the rearing of

children). Accordingly, we conclude thethat trial court did innot err
denying the torespondents’ motion dismiss.

nextWe the petitioners’ argumentsaddress regarding the trial court’s
determination that continued wascourt-ordered visitation not in C.W.’s

(1)Theybest interests. argue that: the trial court properlydid not consider
(2)died;the fact that both natural parents the trial court did not consider

that, them,toaccording respondents secretlythe adopted C.W.to eliminate
(3)their rights;visitation trial bythe court erred terminating visitation

(4)order;rather than modifying the visitation and Troxel does not apply.
disagree.We

The trial court has wide in involving parentaldiscretion matters rights
responsibilitiesand and we will not overturn its determination except when

there has been an unsustainable exercise of discretion. See In the Matter of
Carter, 310, (2012).Bordalo & 164 N.H. 313 When we review for an

discretion,unsustainable exercise of we are deciding whether the record
establishes an objective basis sufficient to sustain judg-the discretionary
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(2001).However,Lambert, 295, 296 we review147N.H.v.ment made. State
Bordalo, N.H.novo. 164 at 314.of law to facts deapplicationtrial court’sa

the trial court461-A:13, part,in thatrequires,II relevantRSA
to a grand­in an order relativefollowing makingcriteriaconsider the

rights:visitationparent’s

(a) in the interest of thewould be bestsuch visitationWhether
child.

(b) any parent-interfere withsuch visitation wouldWhether
child.authoritya over therelationship parent’sor withchild

(c) the andrelationship grandparentThe nature of the between
to,child, frequencybut not limited the ofincludingthe minor
thecontact, grandparentchild livedwith andand whether the has

residence, there noof and when is reasonableof time suchlength
child’s and healthphysicalto believe that the emotionalcause

lack it.endangered by such visitation or ofwould be
(d) the andrelationship grandparentThe nature of the between

child,the friction between theincludingthe of minorparent
the effect such friction wouldparent,and the andgrandparent

the child.have on
(e) in ofabsence aThe circumstances which resulted the

divorce, death, or termi-family, relinquishmentnuclear whether
or other cause.rights,of parentalnation

(h) may appropriatesuch factors as the court find orAny other
forpetitionrelevant to the visitation.

parentsthat fitpresumethat trial courts mustrecognizedWe have
of 161 atRupa,act in the best interests their children. See N.H.naturally

Thus, accord to determina-parents’318. trial courts must deference the
461-A13,factor in II. A trial courttions with to the first RSArespect

fit regardlessthat of ofjudgment parents,cannot substitute its forsimply
Id.; Troxel,natural or see also 530 U.S.parents adoptive.whether those are

at 69.

in accordingthat trial court notarguefirst the erredpetitionersThe
order, trialparents.of natural In its theto the deaths C.W.’sproper weight

that itpetitioners recognizedwith the of the butsympathized plightcourt
must, foremost,” of C.W. The trialand consider the best interests“first

fourremainingconsideration of the factorscourt concluded thatalso
visitation, theespecially respon­thatagainst givenmilitated court-ordered

visits with even“arranged and consistent beforeregular [C.W.]dents had
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the court an in that regard.” petitionersissued order The have failed to
establish that the trial court’s objectivedetermination lacks an basis in the

itrecord or that is legally Accordingly,erroneous. we conclude that the trial
when,court did not unsustainably exercise its discretion weighingafter the

factors,statutory it petition.denied the
The thatpetitioners arguenext the trial court failed to consider that the

respondents obtained a “secret adoption” denyto them the ability to
petition for visitation. The trial court findingmade no that adoptionthe was

Moreover,in any way “secretive.” the record does not establish that any
of theaspect adoption proceeding the trialundermined court’s best interest

determination.2
They arguenext that courtthe trial erred in denying the petition instead

of However,themodifying temporary visitation order. they assertalthough
that court,modification was an foroption the trial petitionersthe fail to

theidentify, disclose,and record not anydoes evidence demonstrating that
it was an unsustainable exercise of for denydiscretion the trial court to the
petition rather than themodify visitation order.

The petitioners byconclude thatarguing Supremethe Court’s decision in
Troxel does not inapply the present situation because both natural parents
died and the visitation petition was filed adoption.before the As we have

above,discussed Troxel accords natural adoptiveand theparents same
protections.constitutional
we thatAccordingly, conclude the trial court did not err in denying the

petition grandparentfor visitation.

Affirmed.’

Dalianis, C.J., CONBOY,Lynn, BASSETT, JJ.,and and concurred.

2 petitioners adoption,We note that the not ofwere entitled to notice the RSA 170-B:17see
(2014); nonetheless, they theyacknowledge respondents’that were notified of the intention to
adopt Nothing adoptionin improperlyC.W. the record demonstrates that the was conducted.


