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(CharlesP.C., IIIG.Garvey, Douglas,& of ConcordDouglas, Leonard
for thebrief, Major orally), petitioner.the Jason R.L.on and

(John attorneyFoster, Conforti,J. assistantattorney generalA.Joseph
fororally), respondent.on the brief and thegeneral,

Industries, (Marco),BASSETT, Marco Inc.petitioner,The PetroleumJ.
J.)(McHugh, affirmingan the Court a decisionSuperiororder ofappeals

ofHampshire Departmentthe of the Newrespondent,of the Commissioner
(DOS). hearing, determined thatSafety Following an administrative DOS

$155,070.71, due toincluding penalties,interest andMarco owed the State
intoHampshire importedroad toll on fuelpayfailure to the NewMarco’s

bythat and the trial court erredarguesthe state. Marco DOSappeal,On
(1) notwas to the road toll because: it wasfinding required paythat Marco

(2)(2014); it did not “sell”motor fuels under RSA 259:21a “distributor” of
(2014) (amended (3)2014); itand befuel RSA wouldmotor under 260:32

toll hadHampshireto Marco to the New road beeause.itrequire payunfair
already paid the Massachusetts fuel tax. We affirm.

claims, provide,we foraddressing the substance of Marco’sBefore
context, entitiesby governmentan of the relevant fees assessedoverview

Road TollHampshiresale motor The New Motor Vehicleon the of fuels.
Law, (2014), a road toll the sale of eachimposes “uponsee 260:30RSA

A260:32.byof fuel sold distributors thereof.” RSA “distribu­gallon motor
tor” is defined as:

located,or who or causesany person, importswherever resident
state, any personinto and also whoto be motor fuel theimported

distills, blends, manufactures, orrefines, compoundsprepares,
motor into the statestate____Bringingmotor fuelfuel within this
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in the fuel tank a orsupply engineattached to the of vehicle
aircraft shall not be importing.considered

“imposedRSA 259:21.The road toll is a for ofrecompenseas the use the
Comm’r,Rymes v. N.H.highways.” Heating Oils 151 N.H.Dep’t Safety,of

(2004) omitted).472, words,“In(quotation473 other the road toll fee
a’ subjectingconstitutes for acharge givenroads to amount of destructive

omitted).use or wear and tear.” Id. (quotation HampshireNew law makes
it personunlawful “for to or motorany sell use fuel which theupon road

has paid,toll... not been unless the is a of aperson holder valid license to
(2014).in as aengage business distributor of motor fuels.” RSA 260:36

Similarly, Massachusetts aimposes per gallon “fuel tax” that is paid by
the atpurchaser the time the fuel is sold. See Gen.Mass. Laws ch. 64A
(2011 2014). toll,AsSupp.& with the New Hampshire road the Massachu-

paidsetts tax is a “motorbyfuel fee carriers their motoroperating vehicles
in to support system.”Massachusetts ... the State’s highway American

Admin., 95, (Mass. 1993).Trucking Secretaryv. 613 N.E.2d 98of

States,All of inthe states the Unitedcontiguous including New
Massachusetts,Hampshire and are to theparties International Fuel Tax

(IFTA).Agreement See Cent. R.R. v. Revenue,Illinois Tennessee Dept. of
(M.D.Tenn. 2013).892,969 F. 894Supp. 2d IFTAThe is a “multi­

jurisdictional thatagreement is intended to inencourage cooperation the
administration collection Mayand of motor fuel use tax.” Trucking Co. v.

(9th 2004)1261,Oregon Dept. Transp., 388 F.3d 1262 Cir. (quotationsof
omitted). tax; “[r]ather,The IFTA does imposenot a jurisdic­its member

impose taxes,tions the motor fuel and IFTA the uniformpermits[the]
administration and collection of those as theytaxes topertain multi-state

IFTA,Id.carriers.” at 1262-63. an“Under interstate motor carrier[the]
itspays quarterlyall state fuel taxes to jurisdiction’the ‘base in which it

registers as a under atlicensee IFTA.”Id. 1263.“The jurisdiction[the] base
then forwards appropriatethe tax amounts to each individual state in which

operates.”the motor carrier Id. arrangement prevents“That a motor
carrier from tohaving multiplemake tax payments to the different states

■in it operates.”which Id.
The material arefacts Onundisputed. multiple occasions between June

2011, Terminals,2008 and March Marco contracted with Irving Oil Inc.
603,138for(Irving) purchasethe of diesel fuel. These purchases totaled

gallons. Each purchase Irving,included the of fuel by facilitytransfer at its
Revere, Massachusetts,in Marston,located into operated bytrucks P.S.

(Marston).LLC Marston and Marco share a business address in North
Hampshire.NewHampton, Marston the fuel fromtransported Revere to

Marco’s in Northfacility Hampshire.New MarstonHampton, invoiced
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ladingThedeliveries, bills. bill ofpaidand Marco thosefor theMarco
sale,for the ofexceptidentical datefor each sale wasby Irvingissued

inAlso connection withthe invoice amount.of fuel andpurchased,amount
Irvingtax to andIrving,the fuelpaidMarco Massachusettspurchase,each

funds tothe Massachusetts.then forwarded
2012, account. DOSMarco’s “Motor Fuel Distributor”In auditedDOS

Hampshire]fuel withoutmotor into“imported [Newthat Marcoconcluded
thereport payfailed to andFuel license and thereforea Motor Distributor

603,138 of fuelgallonstoll” on theHampshire] roadrequired [New
the Statecalculated that Marco owedIrving.from DOSpurchased
an$155,070.71. by requestedaudit and admin-challenged the DOSMarco

hearing.istrative
2012. that it was notarguedheld in Marcohearing SeptemberDOS a

not a ofthe road toll because it was “distributor”Hampshireliable for New
rather, auditbut, The DOS road tollpurchaser.fuels the endmotor

a currentacted as a “distributor” withoutthat Marcomanager asserted
unlawfully importedIFTA andFuel Distributor license or licenseMotor

rejected argument, findingHampshire.fuel DOS Marco’smotor into New
that the wasa distributor of motor fuel and assessmentthat Marco acted as

to court.appealed superiorMarco theproper.
arguedsummary judgment.cross-motions for MarcopartiesThe filed

to inthat, to the fuel Marco NewIrving hired Marston deliverbecause
Marco, the forrather than acted as distributorHampshire, Irving,

thatarguedtoll. InHampshire response,of the New road DOSpurposes
Massachusetts, and thatto inIrving merely transferred the fuel Marston

259:21,because, “imported]under MarcoMarco was the distributor RSA
agreedinto New courtimported,” Hampshire.to the fuel Thecause[d]or be

DOS, on whichpurchasethat “Marco did fuelruling by concludingwith the
transportedit the fuel across the State’spaid,a road toll had not been and

appealThis followed.highways.”
Marco, asnot acted a “distributor”argues Irving,Marco thatappeal,On

260:32,and that DOS should recoverof motor under RSA 259:21andfuels
road from DOS counters that MarcoIrving.the New tollHampshire

and, such,as acted asHampshirethe into Newimportedcaused fuel to be
Hampshire road toll.responsible payingis for the Newa “distributor” and

vehicles,that, in itsonlyused the fuel ownnext because itarguesMarco
Marco, required triggerno which is tobythere was “sale” of motor fuel

that Marcoresponds260:32.of the road toll under RSA DOSpayment
firstMarco raises the issue for thepreserve argumentto this becausefailed

statutorythe definitionAlternatively, maintains thatappeal.time on DOS
259:95fuel a distributor.” RSA“any byuse of motorof “sale” includes

(2014). it the Newrequire paythat it is unfair to tocontendsFinally, Marco
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Hampshire road toll there no thatdispute alreadywhen is it has thepaid
fuel,gallonsfuel tax on theMassachusetts same of and that-DOS should

toseek recover the road toll from Massachusetts. DOS counters that it is
undisputed Hampshire and,that the New road toll has paid,not been if

—licenses,properMarco had the distributor the fuel tax paid by Marco
—paidwhich then toIrving Massachusetts could have been toreallocated

inHampshireNew theaccordance with IFTA.
In the trial court’s onreviewing ruling cross-motions for summary

we consider the injudgment, lightevidence the most eachfavorable to
inparty and,its as the ifcapacity nonmoving party genuineno issue of

exists,material fact we determine whether the ismoving party entitled to
Servs.,as a matter of law. v.judgment Dep’tBovaird N.H. Admin. 166of

755, (2014).N.H. 758 If our of thatreview evidence discloses genuineno
of ifissue material fact the moving partyand is entitled judgmentto as a

law,matter of affirm grantthen we will the of summary judgment. Id. In
case, superiorthis the court found that parties do not dispute“[t]he the

facts; theymaterial thedispute legal import of those facts.” We review the
trial court’s of the law theapplication to facts de novo. Id.

This appeal requires ofinterpretation provisionscertain of the Motor
VehicleRoad Toll Law. “In statutorymatters of interpretation, this court is

final of legislaturethe arbiter the of expressedintent the as in the words of
a statute Rymes Oils,considered as a whole.” Heating 151 N.H. at 474

omitted).(quotation begin by‘We thereviewing plain ordinaryand
meaning of the words and inused consider them not isolation but in context

so,of the overall “Instatute.” Id. wedoing are better able to discern the
intent,legislature’s and therefore better toable understand the statutory

inlanguage of thelight policy sought to be byadvanced the entire statutory
omitted).(quotationscheme.” Id.

arguesMarco first because,that DOS contraryerred to the finding by
— —DOS, it was Irving rather than Marco that acted as a “distributor” as

“defined in RSA 259:21. In part,relevant the statute states: ‘Distribu-
tor,’ ... shall mean any person, located,wherever orresident who imports
or causes to importedbe motor fuel into statethe ...” RSA 259:21.
Accordingly, if “import[ed]Marco or be imported”to fuelcause[d] into New
Hampshire, then Marco acted as a and required“distributor” was to pay
the New Hampshire road toll.

Marco contends that designationits as in“consignee”the ofthe bill
lading created a destination requiring deliverycontract to Marco in New

382-A:7-102(a)(3) 2014)Hampshire. See RSA (Supp. (defining “consignee”
as “personthe named in a bill of to orlading which to whose order the bill
promises delivery”). that,Marco ofasserts because the bill alading was

contract, Irvingdestination held title to fuel itthe when entered New
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thatand, therefore, distributor. DOS countersIrving was theHampshire,
However,in alsoto DOStitle the fuel Massachusetts.Marco received

Irvingtitle from toand wherethat, passedof whenregardlessargues
the fuel into NewMarco, import”“caused the ofit Marco thatwas

point.on latterwith DOS thisHampshire. agreeWe

requiredoes not a determi­definition of “distributor”statutoryThe
transportedat the time when the fuel wasentityof which had titlenation

RSA We withHampshire. agreeinto See 259:21.the state line Newacross
little, ifthat, any,has relevancepassedtitle to the fuel to MarcoDOS when

us, IrvingMarcowhich is whether orspecificto the issues before
Id.Hampshire.the fuel into Newimported”causefd]or to be“import[ed]

— entity physicallythe that trans­Additionally, note that Marstonwe
— action,a to this andpartythe into is notHampshirefuel Newported

inas the distributor this instance.argues that Marston actedpartyneither
of andInstead, acting Irving,was on behalfarguesMarco that Marston

Marco Marston to deliver the fuel.argues that hiredDOS

sale, with therelating togetherThe of to eachsequence events
record,in the conclusion that Marcoundisputed supportsevidence the

Hampshire. It isimported” the fuel into New“import[ed] cause[d]or to be
fuel,the andMarco the end user of that Marstonundisputed that was

Marco,the fuel tofuel to Marco. After Marston deliveredtransported the
thatdelivery. disputefor does not the factMarston billed Marco the Marco

Marco, invoices, notfact, Irving.in rather than The record doespaid those
that had anany demonstrating Irving and Marstoncontain documentation

Hampshire.the to Marco in Newagreement to deliver fuel
is, essence, on adesignation “consignee”in that its asargumentMarco’s

contract, alone,which,a meansstandingof createdladingbill destination
and,Hampshire,Irving title to fuel when it entered Newthat had the

therefore, to be fuel intoIrving imported”or the“import[ed] cause[d]that
agreewe with theHampshire. persuaded. contrary,We are not To theNew

—trial that Marcobymade DOS and thedetermination both court
andHampshire,to motor fuel into Newimportedor caused beimported

259:21.that, byas a defined RSAMarco acted “distributor” as
distributor,athat, of whether it acted asargues regardlessMarco next

it notto road toll because didpay Hampshireit was not the Newrequired
260:32.was the end user.” See RSA“merely“sell” the vehicle fuel butmotor

Alterna-preserve appeal.failed to this issue forDOS that Marcocounters
that, that this istively, argument preserved,DOS if we assumeargues even

requireRoad Law does notused in Motor Tollthe term “sale” as the Vehicle
involving party.transaction a thirda
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without that thisAssuming, deciding, argument is wepreserved,
tollagree with DOS. The road is of ofimposed “upon gallonthe sale each

motor sold roadby byfuel distributors thereof. The toll shall be collected
the purchaserdistributor from the and remitted to the . . . .” Id.state

added).(emphasis The term “sale” is defined in the TollMotor VehicleRoad
of“anyLaw to mean transfer aownership anyand use motor byfuelof

(2014)propulsiondistributor for the of ways.”vehicles on the RSA 259:95
added).(emphasis This expansive entirelydefinition is consistent with the

purposestated of the Motor “toVehicle Road Toll Law: secure the motor
fuel road toll. .. with torespect the sale or of motorconsumption fuels.”

(2014) added). Moreover,(emphasisRSA 260:31 because the road toll “ais
charge subjectingfor to a ofgivenroads amount destructive use or wear

tear,” Oils,Rymes omitted),and 151 atHeating (quotationN.H. 473
ofincluding Here,the “use motor fuel” in the definition of “sale” is logical.

acknowledgedbecause Marco has that it purchased “the fuel for its own
use,”internal itand has never theargued fuel was used elsewhere than on

the of Hampshire,roads New we conclude that Marco’s use of the fuel falls
withinsquarely the definition of “sale” in RSA 259:95.

rejectalso argumentWe Marco’s that it is “grossly inequitable and
unfair” to it torequire pay the New road toll it hasHampshire when
already paid the Massachusetts tax. This arguablyfuel unfair situation

onlyarose because Marco did not avail itself of the interstate inmechanism
— —the IFTA toplace prevent just this oftype payment.double

An IFTA all“payslicensee its state fuel taxes to thequarterly ‘base
in itjurisdiction’ registerswhich as a Maylicensee under the IFTA.”

Co.,Trucking 388 F.3d at 1263. “The jurisdictionbase then forwards the
taxappropriate amounts to each inindividual state which the motor carrier

operates.” Id. inAdditionally, New Hampshire, anyit is unlawful “for
to sell orperson use motor fuel which theupon road toll.. . has not been

paid, personunless the is a holder aof valid license to inengage business
terms,as a motor bydistributor of fuels.” Although,RSA 260:36. its RSA

—260:32 itdoes not make unlawful for operateMarco to without a license
—that itprovided pays the road toll it undisputedis that the New

Hampshire road toll has not been onpaid the fuel Marco intoimported New
Hampshire.

that,There is also no the ofdispute at time the Marcopurchases, did
“not ahold current Motor Fuel Distributor license or a current interna­

fact,tax Intional fuel . . . license.” at hearing,the administrative Marco
If,conceded that it had “an IFTA purchases,issue.” at the time of the

a HampshireMarco had New Motor Fuel Distributor license and an IFTA
license, requiredit would have tobeen document where the wasfuel used.
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Agreement ManualTax ProceduresFuelSee International
2015) (“The(rev. recordscompletemaintain oflicensee mustP550.100 ed.

received, in itsthe conduct of busi­fuel and usedpurchased,all motor
(amended 2014).(2014) circum­Under thoseness.”); also 260:38see RSA

which,jurisdiction,itsstances, have the tax to basepaidMarco would fuel
to each state based onturn, proportionala sharein would have allocated

Co., IFTAF.3d at 1263.Giventheconsumption. May Truckingfuel See 388
thatframework, persuaded “Irvingwe not Marco’s contentionbyare

.tax on the fuel. . rather thanroad tollerroneously paid Massachusetts’
It senseroad toll tax.” defies commonHampshire’sthe State of Newpaying

— an unlicensedknowledgeto with the of where Marcocharge Irving
— that frompurchased Irving.consumed the fuel itout-of-state distributor

260:32,distributor, to topursuantAs Marco had the RSAobligation,a
therefore,Marco,to mustHampshire.*collect and remit the road toll New

Hampshirefor of the Newresponsibility non-paymentbear the ultimate
road toll.

—argument that ratherFinally, persuaded bywe are not Marco’s DOS
— responsibility the Massachusetts fuel taxthan Marco has the to recover
paid Irving. providesthat to The Massachusetts statute otherwise:Marco

anyit seek from Massachusettsresponsibilityit states that is Marco’s to
64A,it entitled. See Mass. Gen. Laws ch.mayreimbursement to which be

(2011) aseeking§ 7 that reimbursement must file(providing the individual
an with the commissioner ofsupportingaffidavit and documentation
revenue). that,Indeed, at oral had it filed aacknowledged argumentMarco

Massachusetts,in the fuel taxsoughtclaim it could have a refund oftimely
Marco,in id. fact that to its ownthat it Massachusetts. See The duepaid

inaction, obtainingfrom a refundmayactions or now be time-barred from
of roadHampshireMassachusetts does not render the assessment the New

toll Marco and unfair.”against “grossly inequitable

Affirmed.

Lynn, JJ.,Dalianis, C.J., Hicks, Conboy, concurred.and and

*
byAthough “from thethat the road toll shall be collected the distributorRSA 260:32 states

259:21,purchaser,” qualifiesof Marco as a distributor under RSAbecause a user fuel such as
onlypurchaserroad to be collected from thewe construe RSA 260:32 to mean that the toll is

if, fact, ain there such sale.has been


