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favorable to thelightin the mostthat, viewing the evidenceWe conclude
guilt beyond a reasonable doubt.State, could have foundjurora reasonable

it denied the defendant’scourt did not err whenthe trialAccordingly,
motion to dismiss.

Affirmed.

JJ.,HICKS, CONBOY, LYNN,DALIANIS, C.J., concurred.and and
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(Nicholas Cort,Foster, attorney attorneyA. assistantgeneralJoseph
orally), theon the brief and for State.general,

(RobertMoses, J. on theJ. ofAmherst Moses briefLaw RobertofOffices
and fororally), the defendant.

defendant, Ducharme, conviction,CONBOY, appeals hisJ. The Alex
influencetrial, intoxicatingthe ofdriving liquora bench for underfollowing

2012) (amended 2012).(DUI). (Supp. arguesHe that theSee RSA 265-A:2
J.) (1) policewhen it: ruled the had(Stephen,Circuit Court erred that

(2)DUI;himcause to arrest for concluded that a valid arrest forprobable
and, therefore, that the consentimplied applied;DUI had occurred statute

(3) rightshad his andadmitted evidence obtained after he invoked Miranda
(4)doctrine”; thefailed to consider the “confusion and found evidence

him of affirm.sufficient to convict DUI. We
testimony sequencethe of events.followingThe at trial established On
5,2011, inthe at Bar and Grill Antrim was calledMarch bouncer Rednecks

originatedto an hadmidnightoutside at around deal with altercation that
in the then into the lot.”The were called“spilled... parking policebar and

Department dispatchedand an officer from the Antrim Police was to the
arrived,the first met with the bouncer and then madebar. When officer he

inone involved the altercation.peoplecontact with of the
outside, thewas the bouncer saw drive into bar’sWhile he the defendant

out thepark. gotlot and The of the vehicle from driver’sparking defendant
with man. bouncer told“gotside and then into an altercation another” The

and man to “back down.”The bouncerthe defendant the other several times
partyon the When “neithertestified that he could smell alcohol defendant.

down,” to officer for assistance. Thewould back the bouncer went the
situation,men, then, to him from theseparateofficer the andapproached

tothe back his cruiser.escorted defendant
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cruiser,theyOnce were at the officer noticed thatthe the defendant’s
“eyes were and red.” He also noticed “a ofbloodshot distinctive odor alcohol

breath,”from and thatcoming [the defendant’s] the defendant “was having
defendant,trouble his While talkingwith balance.” the officerwas with the

inanother broke out the lot.fight parking The officer handcuffed the
inplaceddefendant and him the back of the so thatcruiser the officer could

“figure exactlyout what was on.”The left ingoing officer the defendant the
cruiser and went to the two individuals inseparate fight.involved the latest

cruiser,When he returned to his he arrested the defendant for simple
assault, whichafter he “detected a odordistinct of alcohol” in the cruiser
that had not been there before he theplaced defendant in the cruiser.

officerBefore the thetransported Hillsboroughdefendant to the police
station, bouncer,spokehe with the who informed the officer that he had
observed the defendant drive into parkingthe lot.

station,At the thepolice broughtofficer the defendant bookingto the
him Arizona,room and read his Miranda rights. See Miranda v. 384 U.S.

(1966).436 The defendant made that rightsclear he understood his and
that nothe did wish to with officer orspeak questionsthe answer without
a lawyer Thepresent. officer then read to the defendant the Administrative

(ALS) (amended2012)License form.Suspension See RSA 265-A:4 (Supp.
2012). firstThe line of the ALS form states: ‘You have been for anarrested

outarising allegedoffense of acts to have youbeen committed while were
thedriving under influence of alcohol or Thedrugs.” officer asked the

defendant if he whatunderstood had been read to him and the defendant
said that didhe not. The officer asked the defendant what he did not
understand and the defendant simply repeated that he did not understand.

The thenofficer to“explained everything again.”[the He tolddefendant]
the “thatdefendant had been ...called to Rednecks Bar Grill[he] & for a
past-tense assault” and that taking“[w]hile that report [he] had witnessed
[the defendant] assault another He explainedmale.” that he had “witness

statingstatements that awaydefendant] drove from[the Rednecks and
back,then drove and that’s where we were at... that moment.” The officer

the purposetestified that of this explanation was to tell the “whydefendant
I form,was reading the whyALS he was under drivingarrest... while[f]or
intoxicated.”

The officer reread the first line to the defendant and him ifagainasked
he did,understood. The defendant that hestated after which the officer

line,read the remainder of the ALS form to the defendant by askingline
him after reading each line whether he understood. Several times the
defendant indicated that he did not understand. The “explainedofficer

to him” theeverything and defendant then initialed next to each line
thatindicating he understood. officerThe testified that the defendant first
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testing.to the requestedform consentsign grantingto the ALSrefused
sure“[hjesitating, he wasn’tthat defendant wasofficer theexplainedThe

itthe thatdo, that he told defendantto to He statedproceed.”howwhat
requestedto submit to thehim the as to whetherto to make decisionupwas

Thereafter,it.the to think aboutand he defendant timetesting gavethat
testing.”“agreed requestedto thethe form andsigneddefendantthe

wasthat hethis the defendant “stated toDuring process, [the officer]
drunk.”

(HGN), thenystagmusthe horizontal gazeThe officer then administered
stand, sobrietywalk-and-turn, Rombergand the balance fieldlegthe one

the walk-and-that failed the HGN andHe determined the defendanttests.
test, and the indicatedalso took a breath resultsturn tests. The defendant

a alcohol of 0.17.that he had blood level
trial, objected of the form and theAt the to the admission ALSdefendant

that hesobriety and the breath test. He claimedof the field testsresults
therefore,and, impliedfor assault that theonly simplehad been arrested

forhim had not arrestedapplystatute did not to because he beenconsent
he was under thedrivingout of acts committed whilearisingan offense

The trial court over-intoxicating liquor drugs.of or controlledinfluence
objection.theruled defendant’s

reconsideration, maintainingforthe defendant movedSubsequently,
him,that, not to it wasimplied applybecause the consent statute did

and, result,a andfor officer to the ALS form as the formimproper the use
Alternatively,be thesuppressed.evidence therefrom shouldany derived

arrestthat did not cause toprobabledefendant contended the officer have
that the wasdisagreed, arguinghim for DUI. The State defendant

him the of theeffectively for DUI the officer read first linearrested when
form, to do at that time.probableand that cause so existedALS

wastrial with that the defendantagreedThe court the State and ruled
himfor the read first line of the ALS form.arrested DUI when officer the

forprobablecourt found that there was cause the defendant’sThe further
scene,at theimpairmentthe officer “had observed indicia ofarrest because

feet,alcohol, eyes.andincluding an odor of unsteadiness on bloodshot
Further, the was that the drovea from bouncer received Defendantreport

Thus, that, totalitythe this of“[u]nderto the scene ...” court concluded
circumstances, probable cause to allow the officerthe there was sufficient

an DUI.to make arrest for”
reconsideration, argu-reiterating hisagainThe defendant moved for

for under the influence. Heimproperly drivingthat he arrestedments was
bythe administration ofMiranda followed thearguedfurther that officer’s

that theright “requiredof the to remain silentdefendant’s invocation
Defendant the distinction between hisclarify explainand to theofficer
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to silent anright remain as to assault case versus the of rightabsence that
defendant,the purpose Accordingfor narrow of ALS.” to the because the

distinction,officer clarifydid not this the of the sobrietyresults field tests
the testand breath should be thesuppressed under “confusion doctrine.”

The State objected, asserting that New Hampshire has not theadopted
doctrine,”“confusion that doctrine,but even if the court were to theapply

objectiveis no evidence in this case that“[t]here was[the defendant]
confused about his toright remain silent or to counsel.” The trial court
denied the motiondefendant’s and found him guilty charge.of the DUI

appealThis followed.

I. Probable Cause and DUI Arrest

theappeal, arguesOn defendant that the trial court byerred concluding
that the had probableofficer cause to arrest him for DUI. He also contends
that there no that a occurred,was evidence valid arrest for DUI thatand

an arrest,without such the implied consent notstatute did Heapply.
maintains, therefore, thethat court should have excluded the ALS form as
well as the sobrietyresults from the field test and the breath test.

byWe begin addressing whether the officer had probable tocause
arrest the for DUI. Andefendant officerhas toprobable cause arrest when
he or she has “knowledge trustworthyand information sufficient to warrant
a ofperson reasonable caution and inprudence that thebelieving arrestee

(2014)an 279,has committed offense.” Maga,State v. 166 N.H. 286
omitted).(quotation determining“In policewhether the had probable

cause, we review probabilitiesreasonable and not the ofamount evidence
to sustain arequired primaconviction or to make out a case.” Id.facie

omitted).(quotation by‘We are not bound mathematical incalculations
determination,”making this but approachinstead “must the issue with a

concern for the factual practicaland considerations of oneveryday life
which technicians,reasonable and notprudent people, legal act.” atId.

omitted).286-87 (quotations and brackets In assessing anwhether officer
cause,probablehad notwe do view each item of evidence butseparately,

whole,rather as a and arresting pointfrom the officer’s of atview the time
(1994).145,the arrest was made. v. Vandebogart,State 139 N.H. 164 We

will not overturn a probable unless,trial court’s determination of cause
when the is in light State,evidence viewed the most favorable theto the

is contrarydecision to the theweightmanifest of evidence.” Maga, 166
omitted).atN.H. 287 (quotation

The defendant thatargues knowledgethe officer had no regarding
whether and drivingwhen the defendant had been or how long he had been
back at However,the bar before the officer made contact with him. it was
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theactuallyhave observed defendantnecessary for the officer tonot
Farah,v.arrest him for DUI. See Stateprobablehave cause todriving to

(Minn. 2014)12,A13-2017, 1875904, MayApp.2014 at *5 Ct.No. WL
drivingforcause to arrest defendant(finding trooper probablethat had

of him as driver andupon witness’s identificationwhile intoxicated based
Revenue,defendant); 7McCabe v. Directorobservations oftrooper’s of

(Mo. 1999) had probablethat officer12, 13-14 App. (concludingCt.S.W.3d
for while intoxicated because witnessdrivingcause to arrest driver

vehicle and officer thenoperatingthat he had seen driverinformed officer
breath). toit for the officernecessaryon driver’s Nor wassmelled alcohol

longor he beenpreciselytime the defendant drove how hadknow the exact
above, in an hasassessingat As whether officerexplainedback the bar.

calculations,”cause, butbywe are not bound “mathematicalprobable
concern the factual andapproachinstead “must the issue with a for

life on andeveryday prudentconsiderations of which reasonablepractical
technicians, atMaga, (quotationsact.” 166 N.H. 286-87people, legalnot

omitted).and brackets

thatsuggestingconclude that the officer had sufficient evidenceWe
a the firsthad DUI offense.When officer escortedthe defendant committed

cruiser, “eyesto he that the defendant’s werethe defendant his observed
coming“a distinctive odor of alcoholbloodshot and red.” He also noticed

the havingfrom and that defendant “was trouble[the breath”defendant’s]
for simplethe officer arrested the defendantwith his balance.” After

assault, in that nota distinct odor of alcohol” the cruiser hadhe “detected
the in cruiser. Before officerbeen before he defendant the theplacedthere

station, thatto the bouncer told himtransported policethe defendant the
Theparkinghad drive into the lot. officerhe observed the defendant

whether,the toresponded affirmatively questionto as basedprosecutor’s
statements, event,“it was a continuousupon [the defendant]the bouncer’s

facts,making as adriving and contact.” These taken[the officer]back then
whole, the with to the defendant forprovided probableofficer cause arrest

ALS to the defendant.DUI before he read the form
Nonetheless, actuallythe that he was never arrestedarguesdefendant

and, therefore, apply. Relyingfor DUI the consent statute did notimplied
statute in v.interpretation impliedour of the consent Savianoupon

Vehicles, (2004),Director, Motor 151N.H. 315New DivisionHampshire of
that, to impliedin for invoke thethe contends order the Statedefendant

statute, arisinga must for an offense out of actsconsent driver “be arrested
was or in actualperson drivinghave been while thealleged to committed

under the influence.” Theof a motor vehicle whilephysical control
that, by readingruled theerroneouslythat the trial courtarguesdefendant
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form,first line of the officer himALS the arrested for DUI. The defendant
assault,only and, therefore,that he for simplemaintains was arrested the

implied consent statute did not heapply. Accordingly, contends that the
court have excluded asshould the ALS form well as the results from the

testsobrietyfield and the breath test.
trialThe court found that the defendant was arrested for DUI when the

himofficer read the first line the form stating:of ALS ‘You have been
anarrested for offense out ofarising allegedacts to been committedhav/e

you drivingwhile were under the of alcohol drugs.”influence or It is
undisputed him,that when the officer read firstthe line of the form toALS
the already Thus,defendant was under arrest simplefor assault. the issue

the readingis whether officer’s of the first line of the ALS form effectuated
Underwood,an arrest for DUI as a matter of law. StateSee v. 661 S.E.2d

(Ga.529, 2008)531-32 de(applying novo standard of review to determine
readingwhether officer’s of implied consent law to defendant who was

under for an drivingarrest offense other than under influence constituted
statute).a arrest for a drivingsecond violation of under influence We review

Cavalier,of law de Inquestions 705,novo. re Chevrolet 142N.H. 7071991
(1998).

above, cause,As discussed the probableofficer had at the time he
defendant,ALS formread the to the to arrest him for DUI. RSA 594:1

(2001) andefines “arrest” as “the ataking personof into incustody order
that he may forthcoming Here,be to answer for the commission of a crime.”
the custodydefendant was in hisby virtue of arrest for simple assault. We

that,conclude because the officer probablehad cause to arrest the
DUI,defendant for and the alreadybecause defendant was in custody as a

assault,ofresult his arrest for simple the officer’s thereading of first line
the formof ALS constituted arrest of the defendant for DUI. See

Underwood, 532,661 S.E.2d at 530-31 that of(holding “coincidence
probable cause to arrest” defendant for DUIviolating statute and defen­
dant’s “actual arrest” meant that defendant was arrested for DUI when
officer statutory warning,read though potentialeven officer mentioned two
charges than at ofother DUI time initial arrest didand not tell defendant
that he was under DUIarrest'for before reading statutory warning); see

(Okla. 1984)750,Appeal of Dungan,also 681 P.2d 753 (finding appellant’s
arrest for driving under the byinfluence effected officer “at the station

inwhen the course of her hereading rights advised her she had been
arrested” and officerhad probable arrest);cause to make warrantless State

(Wis.Nelson, 04-1546-CR, 2004)2984829,v. No. 2004 WL at *2 App.Ct.
“ ”that(concluding ‘you havephrase been arrested’ on “Informing the
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under arrest”that he wasadvisedspecifically [defendant]Accused form
impliedof state’srequirement”to themeet arrestand “was sufficient

law).consent
have for the officer toThus, would beenpracticethe betteralthough

that, in to on the assaultaddition his arrestthe defendantclearly inform
that,DUI, under thefor we concludebeinghe also arrestedcharge, was
first of thecase, the defendant the lineof when the officer readfacts this

We,form, foreffectively arrested the defendant DUI.heimplied consent
therefore, in its that thethat the trial court did not err determinationhold

instatute this case.implied appliedconsent

“The Doctrine”II. Miranda and Confusion

by failingthat the trial court erred to excludearguesThe nextdefendant
The trial courthis Miranda rights.evidence obtained after he invokedany

(1986),“a ofthat, readingto v. 128 N.H. 267Goding,ruled Statepursuant
breath, blood, urine are notphysicalor testsconductingthe ALS form and

therefore,court,The concludedinterrogation purposesfor of’ Miranda.
continue the ALS and Field“it for the officer to withappropriatethat was

invoked torightfact that the Defendant had hisSobriety despitetests the
counsel.”

post-arrest,theIn we addressed whether defendant’sGoding,
admissions, in implied ques­to consent lawpre-Miranda given response

atGoding,have 128 N.H. 273. We heldtioning, suppressed.should been
whichthat is not must beimplied questioning “interrogation,”consent law

admissions,“voluntarythat com­by warnings,Miranda andpreceded
ments, lawresponse implied question­or in to consentexplanations spoken

274; seeas in criminal trials.” Id. at also Stateing are admissible evidence
(1986).Lescard, 495,v. 128 N.H. 496-97

because, inGoding distinguishablethat isarguesThe defendant
case, breathalyzertoquestioned submittingdefendant aboutthat the was

his rights,he had been advised of Mirandatestingand blood alcohol before
269, case, wasN.H. at in this the defendantGoding,see 128 while

of, andto he had been advisedsubmitting testingaboutquestioned after
invoked, immaterial. As werights.had his Miranda This distinction is

theGoding, drivingin in context of an arrest for underrecognized the
influence, take a blood-alcoholinquiry suspect“a of whether the willpolice

at 274interrogation meaningis of Miranda’.’ Id.test not an within the
1086,omitted); 619 1089-90Geasley,see also State v. N.E.2d(quotation

1993) (“Police(Ohio lawimpliedon a state’s consentCt. instructionsApp.
Blouin,”); 716of v.‘interrogation.’not fall definition State[the]do within

(Vt. 1998). suspecta826, instructingThis is so aboutA.2d because829-30
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impliedthe state’s consent law involves a that isprocess regulated“highly
law,by presented virtuallyState and is in the suspects.”same words to all

274.Goding, 128 N.H. at “It is similar a police requestto to submit to.
omitted).orfingerprinting photography.” Id. A(quotation police inquiry

about whether a will to insuspect testingsubmit this context does not
“interrogation”become because themerely inquiry is after themade

of,suspect invoked,has been advised and has his Miranda rights.
the trial court not err itAccordingly, by findingdid that was proper for the

officer to continue with the sobrietyALS and field tests despite the fact that
Muniz,the defendant had rights.invoked his Miranda See v.Pennsylvania

(1990)582, (finding interrogation496 U.S. 604-05 no for Miranda purposes
providedwhen officer defendant with relevant information about breatha-

lyzer test and lawimplied consent and asked defendant whether he
test,understood the information and wished to submit to notwithstanding

inebriation).that responded bydefendant oncommenting his state of
maintains, however,The defendant that we should adopt the “confusion

doctrine,” and find that the byofficer induced confusion failing explainto to
precisely whythe defendant he was under arrest and that rightsMiranda

do not toapply implied consent procedures. “jurisdictionsSome apply the
‘confusion doctrine’ into situations which a mightdefendant bybe misled
the interplay rightsbetween Miranda and the lack of right to counsel

Reitter,under 646, (Wis.consent laws.” v.implied State 595 N.W.2d 654
1999); Colosimo, 13-1066,see 946,also State v. No. 2014 App.Iowa LEXIS

(Iowa 2014)1,at *13 Ct. Oct.App. (noting that “confusion doctrine” is
states”).a“recognized minorityin of doctrine,’“Under the ‘confusion a

defendant’s refusal to submit ato chemical test will be ifexcused the
defendant rightbelieved he or she had the to invoke counsel before taking

Reitter, 654; State,the test.” 595 N.W.2d at see v.also Kurecka 67 So. 3d
1052, (Fla. 2010) that,1056 Ct. App.Dist. (explaining under “confusion
doctrine,” if,“a licensee’s refusal to submit ato breath test will be excused
due to a prior administration of the Miranda warnings, the licensee believes
that he or rightshe had the to consult with takingcounsel to aprior breath

omitted)).test” “A(quotation and brackets defendant’s access to the
doctrine,’however,‘confusion readingis on a ofpremised Miranda rights

”showinga that Reitter,and the defendant wasactually ‘confused.’ 595
Thus,atN.W.2d 654.

jurisdictions held that a[s]ome have when motorist is confused
—by warningsthe two concerning assistance of counsel one

(Miranda)warning counsel,theaccording assistance of the other
—(breath refusal)test accordingnot assistance of counsel and

then to take the breath test in the mistaken belief that therefuses
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the conse-the motorist should not sufferrefusal is privileged,
refusal.not be for thepenalizedof confusion andquences

1987)(N.J.403, cases); alsoLeavitt, (citing406 see527 A.2dv.State
Kurecka, 3d at67 So. 1056-57.

to to the fieldHere, did not refuse submit eitherthe defendant
he confusedNor he that wassobriety allegeor the breath test. doestests
This is not thetakingcounsel before the tests.to his entitlement toas
Kurecka, 67 So.contemplates.doctrine” Seethat the “confusionsituation

We,Reitter,Leavitt, 406;at N.W.2d at 654.1056-57; A.2d 595at 5273d
therefore, to the “confusion doc­adoptthe invitationdecline defendant’s

Colosimo, 946, (declining*18-21 toIowa LEXIS atApp.trine.” See 2014
thatrulingtrial court’supholding“confusion doctrine” andrecognize the

specificallythat the was“no evidence in the record Defendantthere was
omitted)); Leavitt, that(concluding527 A.2d at 408(quotationconfused”

defendantbynot be defendant because“confusion doctrine” could asserted
Accordingly,to of rights”).not with the exercise hisrespect“was confused

in the to admitallowingthat the court did not err Stateconclude trialwe
the test results.ensuingthe ALS form and

Nonetheless, “confusionadoptwe decline to the doctrine”although
case, note to potentialof this we that avoidunder the circumstances

confusion, suspects theythatsimplyit be for officers to advisewould better
deciding toto consult with counsel before whetherrightdo not have the

attorneyan beforetesting rightbecause the to consult withconsent to
not in the ALS context. Seeany applyoral or written statement doesgiving

(“[W]eLeavitt, 407; Reitter, at 655 see noat also 595 N.W.2d527A.2d see
tobriefly rightin to state that the counsel doesallowingharm the officer

Therefore, encouragewe theimplied setting”).not attach to the consent
Safety considerof toHampshire Departmentand the Newlegislature

thereadvising suspectsa in the form thatprovisionto include ALSwhether
to to theprior decidingwith to whether submitright speakis no to counsel

294,Com., 72A.3dDept. of Transp.,tests. McKenna v.requested ALS See
(Pa.(Pa. 2013);2013), denied, seeappeal 81 A.3d 79296 n.2 Commw. Ct.

Leavitt,also 527A.2d at 407-08.

the EvidenceSufficiencyIII. of

in thefindingthat the trial court erredarguesthe defendantFinally,
thechallengeof To in his toprevailto him DUI.evidence sufficient convict

that noevidence, demonstratethe the defendant mustsufficiency of
allfact, all the and reasonableviewingof of evidencerational trier

State, foundmost to the could havelightfrom it in the favorableinferences
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Belleville, (2014).beyond 58,a v.guilt reasonable doubt. State 166 61N.H.
evidence,reviewingIn the we examine each inevidentiary item the context

evidence, (2009).449, 455of all the not in v.Kelley,isolation. State 159N.H.
mayCircumstantial evidence be sufficient to support finding guilta of

Further,abeyond reasonable doubt. Id. trier fact maythe of draw
reasonable inferences from facts and alsoproved inferences from facts

inferences,found as a result of provided theyother can be reasonably
drawn therefrom. Id. When the as orevidence to one more of the elements
of the charged solely circumstantial,offense is it must exclude all reason­

Belleville,able conclusions atexcept guilt. 166N.H. 62.Because a challenge
sufficiency error,to the of the evidence a legalraises claim of our standard

(2014).514,of review is de novo. v. 166Collyns,State N.H. 517

DUI,To convict the defendant of the was requiredState to prove
a reasonable thatbeyond doubt the defendant or attempteddrove to “drive

a upon any way”vehicle while he was “under the influence of intoxicating
265-A:2,liquor.” RSA I. To thatprove the defendant was “under the

of intoxicating liquor,”influence the only proveState needed to abeyond
reasonable thatdoubt the defendant was toimpaired any degree. Kelley,
159 N.H. at 452.

The argues that the provedefendant evidence was insufficient to that he
vehicle,a in part,drove because the officer no personal knowledge“had of

that,driving.” He further[his] contends even if the proveState could that
vehicle,ahe drove there was insufficient evidence that washe under the

influence when he did so because the officer “had no knowledge of [his]
ofstate at the hesobriety allegedlytime was operating the vehicle”because

the officer not “thedid know temporal framework” and did not know
whether the defendant toanythinghad drink after he returned to bar.the

the inViewing light State,evidence the most favorable to the we
conclude that a rational trier of itfact could have found sufficient to
establish that the defendant drove a vehicle while theunder influence of
intoxicating The bouncerliquor. testified that he observed the defendant

intodrive the parking lot and described ofsequencethe events that
occurred thereafter. He stated that he saw emergethe defendant from the

getdriver’s side of the vehicle and “into an altercation with another” man.
Because neither the defendant nor the other man would fromback down

altercation,the the wentbouncer to the officer for assistance. The bouncer
testified that he could smell alcohol on the defendant.

officer toThe testified as what happened after he encountered the
defendant. He stated that he approached the men and brought the
defendant back to his cruiser. He testified that he noticed that the
defendant’s were“eyes bloodshot and red.” also aHe noticed “distinctive
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breath,” and that thefrom defendant’s]coming [theodor of alcohol
thatThe officer testifiedtrouble with his balance.”having“wasdefendant

and, “in so he wasdoingfrom” the officerawaywas “pullingthe defendant
bit,” keepdefendant]to onto to[thethe officer had “holdstumbling a and

defendant, “detected aarrested the hefalling.”from After the officerhim
that not there before hein the cruiser had beenof alcohol”distinct odor

at theSignificantly, pointin the some afterthe defendant cruiser.placed
assault, toprior transportingbutsimplethe defendant forofficer arrested

station, told officer that he had observedto the bouncer thepolicehim the
lot.parkingdrive into thethe defendant

havereasonablythe of fact could inferredlight testimony,In of this trier
of from the sawsequencethat a continuous events when bouncerthere was

to signsinto the lot when the officer observedparkingthe defendant drive
not thethe did observe defen-Although personallyof intoxication. officer

theunder which he later observed defen-driving,dant the circumstances
dant, testimony, that the trial court couldwith the bouncer’s establishalong

doubt,found, the defendant drove whilebeyondhave a reasonable that
491Hanger, N.W.2dintoxicating liquor.under the influence of State v.Cf.

(Neb. 1992)55, to(concluding58 circumstantial evidence sufficient convict
his was suspendedof a motor vehicle while licenseoperatingdefendant

Furthermore,driving). at theeven officer did not observe defendantthough
drunk,station, to he failed the HGNbeingthe defendant admittedpolice

tests, and of test revealed that heand walk-and-turn the results the breath
that trialAccordingly,had a alcohol level of 0.17. we conclude theblood

tobyerr the sufficient convict the defendantfindingcourt did not evidence
of DUI.

Affirmed.

HICKS, Bassett,Dalianis, C.J., Lynn, JJ., concurred.and and


