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theofworked in the absencewould not haveemployees whoDepartment
to rescuethat, being therescue, bythe fact divertedignoresit alsobut

othertheirperformunable toemployees wereDepartmentoperation,
toDepartment isstates that thespecificallyTheduties. statuteassigned

the RSA 206:26-bb.associated with rescue.the costs”“reasonablereceive
werecovery, andDepartment’sthein otherwise limitsNothing the statute
notlegislaturethat the didto the statutelimiting languagenotwill add

(<cWeCtr., interpret165 N.H. at 804Local Gov’tAppealinclude. See of
what theand will not considerfrom as writtenintent the statutelegislative

not seelegislaturethat didlanguagehave said or add themightlegislature
$9,186.38,include.”). plusofdamagestrial court’s awardBecause thefit to
erroneous,reasonable, clearly weinterest, is thus is notand andcosts

it.uphold

Affirmed.
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Ward, assistantFoster, (Geoffrey W.R.attorney generalA.Joseph
fororally),the brief and the State.attorney general, on

Concord,Johnson, defender, of on theappellateM. chiefChristopher
orally, for the defendant.brief and

Francis,defendant, his conviction ofBASSETT, appealsMichaelJ. The
(Supp.RSA 318-B:2dispense.intent to Seeof heroin with thepossession

J.)2012) (amended (1) (Brown,2013). He that: the Courtargues Superior
from a search ofsuppressmotion to evidence obtaineddenyingerred in his

(2) J.) in hisdenyingerredvehicle; Superior (Mangones,and the Courta
evidence that he theupon possessedinsufficientmotion to dismiss based

in vehicle. affirm.heroin found the We
the court order on thefacts are drawn from trialfollowingThe

record,are the or aresupported byto suppress,defendant’s motion
3, 2013, Detectivesp.m. JanuaryAt 5:30 onundisputed by parties.the

Department were toldand Donahue of the Manchester PoliceGonzales
violation, dealinga that wasfor heparolethat the defendant was wanted

Manchester, mightin and that he bedrugs Mapleat a residenceStreet
of Mapleconducted surveillance the Streetarmed. and DonahueGonzales

in order arrest him forin an to locate the defendant toattemptresidence
aentering FordTheyviolation. observed several individualsparolethe

(SUV), Thewhich then drove off.Expedition, sport utilitya vehiclelarge
uponas the based hisone of the individuals defendantdetectives identified

areathe tattoo on the side of his neck. Because thefacial andappearance
well-lit, the exact number ofcould not determinewas not the detectives

in their hands. Gonzalesthey anythinghadin the SUV or whetherpeople
for Two officersthe and called assistance.and Donahue followed SUV

theand vehicle.responded stopped
Donahue, officers, approachedtheaccompanied byand otherGonzales

drawn, occupantand ordered eachwith their firearmsstoppedthe vehicle
defendant,SUV, the fronta The who sat behindout of one at time.the

vehicle,seat, exiting approxi-the to leave thepersonwas lastpassenger
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mately 30 to 45 seconds after the other The fouroccupants. individuals who
However,exited the vehicle were found to be unarmed. because Gonzales

windows,throughunable to see the and dirtywas SUV’s tinted he was
any Therefore,unsure whether other remained in thepersons vehicle. the

officers decided to “clear” the vehicle to that a potentially dangerousensure
did not remain theperson inside SUV.

obtaining warrant,Without or aeither consent Gonzales entered the
drawn,his hegun “flipped”SUV. With the seats and looked underneath

anyonethem to determine whether inlyingwas down the DuringSUV. the
sweep, Gonzales a partially-openedobserved red onbackpack the floor in
front of the defendant’s seat. Gonzales could the of atopsee semi-automatic
handgun inside The “clear”backpack.the took a total of eight to ten
seconds.

SUV,Boulanger,After the ofowner the refused to consent ato vehicle
search, the wasvehicle seized and a search warrant was obtained. During

SUV,the search of the Gonzales found heroin under the driver’s Uponseat.
searching backpack,'the red Gonzales found a a boxhandgun, of sandwich
bags, scales,and two digital one of which forpositivetested heroin residue.
The with,defendant was arrested and charged among other things,

ofpossession heroin with the intent to dispense.
trial,Before the defendant moved to suppress evidence fromseized the

SUV, thatalleging protectivethe asweep was warrantless search in
violation of the HampshireNew and United States Constitutions. See N.H.
CONST, Const,I, 19;pt. art. U.S. amend. IV. The trial court denied the
motion, finding that the pursuantevidence was “admissible protec-to the

circumstances,tive sweep, exigent plainand exceptionsview to the warrant
requirement.”

Two of the vehicle’s occupants testified at trial. Boulanger testified that
methe the the passengersdefendant and other at the Maple Street

to giveresidence them a Boulangerride. understood “theythat would take
[him],”care of which he theytestified meant that givewould him heroin in

forexchange driving. Additionally, Cyr, passenger in vehicle,another the
testified that immediately after the stopped,SUV was the defendant told
Boulanger, “Don’t let them search the vehicle.”

At evidence,the close of the defendant moved to dismiss the possession
of heroin with intent to dispense charge, arguing that the State did not

sufficientpresent evidence him tolinking the heroin “that was found under
the driver’s seat.” The trial court denied the jurymotion. The convicted the

possessionofdefendant of heroin with the intent to Thisdispense. appeal
followed.
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I. to SuppressMotion

his motion toby denyingerredthat the trial courtarguesThe defendant
■(1) there wasa belief that:policethe lacked reasonablesuppress because

(2) in the vehiclevehicle; remainingany personthe andpersonanother in
thatcontends thethe defendantdanger. Accordingly,a risk ofposed
theI, Article 19 of Newunder Partrightsviolated hisprotective sweep

to Statesthe Fourth Amendment the UnitedandConstitutionHampshire
271, (1996);Smith, Maryland141 274-77 v.v. N.H.See StateConstitution.

(1990).825,Buie, 327494 U.S.
suppress, accepta motion to werulinga trial court’s onreviewingWhen

they lack in the record orfindings supportfactual unlessthe trial court’s
erroneous, conclusions de novo. State v.legaland review itsclearlyare we

(2012).217, the under theSchulz, 221 first address issues164 N.H. We
aidonly analysis.law to in ouruponand federalrelyState Constitution

(1983).Ball, 226,124 N.H. 231-33State v.

I, thatHampshire providesArticle 19 of the New ConstitutionPart
a from all searches“[e]very subject hath to be secure unreasonableright

houses, possessions.”of his and all hisperson, papers,and his hisseizures
CONST, I, 19. search is se unreasonable andpt. perN.H. art. “Awarrantless

of v.recognized exceptions.”it within one a few Stateinvalid unless comes
(1998) omitted). warrant,Graca, 670, 673 “Absent a the(quotation142N.H.

toto that the search was valid onepursuantis on the State proveburden
omitted).exceptions.”of Id. (quotationthese

sweep,known as a which is intendedexception protectiveOne such is
that officers can themselves from“protectto ensure law enforcement

Smith, ‘protective141 at 276. “Aharm” at the of an arrest. N.H.scene
Buie, atpremises.”a and search of 494 U.S. 327.quickis limitedsweep’

a intostep taking person custodyas the serious ofadjunctoccurs an to“[It]
tohim for a crime.” Id. at 333. Fundamentalprosecutingfor ofpurposethe

maythere be otherany sweep is the officer’s concern thatprotective
anunexpectedlyare and who co'uld launchpersons present dangerous“who

attack.” Id.

Buie, stated thatMaryland SupremeIn v. the United States Court
could, precautionaryas a matter“as an incident to the arrest the officers

look in closets andprobable suspicion,and or reasonablewithout cause
animmediately of arrest from whichadjoining placethespacesother

that,Court ifbe Id. at 334.The addedimmediatelyattack could launched.”
placethe ofbeyond “spaces immediately adjoininga thesearch extends

which,arrest,” togetherfacts taken withan “must articulable[have]officer
facts, reasonablythose would warrant athe rational inferences from
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inprudent believingofficer that the area to be harbors answept individual
a to onposing danger those the arrest scene.” Id.

Smith,In adoptedState v. we the second protective sweep standard
Buie,articulated in thatobserving constitution should not be“[o]ur
deny police rightto the tointerpreted protectofficers themselves from

Smith, 141harm.” N.H. at 276. a protectiveWe stated that sweep
performed to thispursuant “correctlystandard balances the need to search

theagainst invasion which the search entails.” Id.

yetWe not a protective sweephave addressed whether performed
—probablewithout or suspicioncause reasonable firstthe standard

— Constitution,articulated in Buie is ourpermitted under State and we
need not consider the in thisissue case because State oralthe conceded at
argument Thus,that it did thenot raise issue before the trial court. our

whether,analysis asserts,focuses on as the State Gonzales had a reason­
uponable belief based articulable dangerousfacts that a individual

Smith, 275; Buie,remained in the 141SUV.See atN.H. see also 494 atU.S
337. The of ofscope type protectivethis must besweep narrowly confined

(1) a cursoryto: ofinspection spaces person found;those where a may be
(2)and a duration that lasts no thanlonger necessary to thedispel

and,suspicion event,reasonable of indanger any no than itlonger takes to
complete Buie,the arrest and thedepart premises. 335-36;494 atU.S.
Smith, 141 N.H. at 275-76.

On appeal, the defendant not challengedoes the or duration ofscope
Rather,protective sweep.the argues policehe that “the alacked reasonable

belief that swept anythe area to be harbored person”other and that “to the
extent the reason thinkpolice anybody car,had to in theyremained the

a tolacked reason believe that such person posed a risk of Baseddanger.”
us,the recordupon before we conclude that the trial court notdid err when

it ruled that reasonablyGonzales believed that areathe searched harbored
an posed Smith,individual who a to ondanger those the arrest scene. See
141 found,N.H. at 277.As trialthe court the defendant a“was convicted
felon, parole,had violated had access to a had a ofgun, history threatening

gun,others with and suspectedhis was of heroinselling from his home.”
Gonzales was also unsure manyhow individuals were in the vehicle. The

thedefendant was last to exit the and not carrying handgunvehicle was a
exited, and,hewhen dirty,because the windows were tinted and Gonzales

not findings supported bycould see inside the SUV. These are the record.
Accordingly, we that the supports rulingconclude record the trial court’s
that the aofficers had reasonable belief that the vehicle harbored another
person posed danger Therefore,who a to onthose the scene. id. at 275.See
the wasprotective sweep permissible.
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least much asprovides protectionat asthe State ConstitutionBecause
circumstances, reach the sameunder these weFederal Constitutionthe
as the State Constitu-Federal Constitution we do underunder theresult

Buie,275; atSmith, 141 at 494 U.S. 337.tion. N.H.See

InsufficiencyII. the Evidenceof

by denyingthat the court hisarguesnext trial erredThe defendant
evidence toto because the introduced insufficientmotion dismiss State

the found in the The defendant doespossessedthat he heroin SUV.prove
rather,to thedispense;failed to intentprovenot that the Stateargue

as toonlyof evidence hischallenges sufficiencythe the State’sdefendant
ofhe that his awareness theSpecifically, arguesof the heroin.possession

heroin,of the andpossessionof heroin not constitutepresence the does
that, occupants”of four and was “neither [the SUV’s]because he was “one

owner,” possessedhenor there is insufficient evidence that thedriver its
626,Ward,v. 134 N.H. 629contraband found inside the SUV. See State

(1991) of stolen on(concluding knowledge propertythat evidence of
standing prove possession).insufficient alone to constructivepremises was

evidence,to of the weconsidering challenge sufficiencya theWhen
to trier of factanythe record determine whether rationalobjectively review

beyondhave the elements of the crime a reasonablecould found essential
alldoubt, considering all the evidence and reasonable inferences therefrom

Germain, 350,v.in most to the State. 165 N.H.lightthe favorable State
(2013). chargedmore ofevidence as to one or elements the354-55 When the

circumstantial, that thesolelyis the defendant must establishoffense
atexcept guilt.not all conclusions Id. 361.evidence does exclude reasonable

consistentanalysis every possibleis not whether conclusionproperThe
but, rather,excluded,has whether all reasonablewith innocence been

“Further,have excluded. Id. theuponconclusions based the evidence been
from and inferencesmay proveddraw reasonable inferences facts alsotrier

inferences, cantheyprovidedfrom facts found as a result of other be
omitted). “Inreasonably reviewingdrawn Id. at 355 (quotationtherefrom.”

evidence, in of allevidentiarywe examine each item the context thethe
evidence, in Id.not isolation.”

beyondthe mustdrug,To of a controlled State showprove possession
(1) of the nature ofknowledgea doubt that the defendant: hadreasonable

(3)(2) in vicinity;of his and haddrug; knowledge presencethe had its
it.of dominion and control over State v.custody drugthe and exercised

629, (2013).When, here,Trebian, was not in164 N.H. 632 as the defendant
proveof the the must constructivephysical possession drugs, State

(2013).306,Tabaldi, 165 This can be inferredv. N.H. 316possession. State
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substance,linkingfrom circumstances the defendant to the controlled such
presence personal possessions drugs.as the of the defendant’s near the Id.

drugsofpossessionConstructive need not be exclusive. Id. As we have
morerecognized, person occupies premisesthan one the“[w]hen where

found, mere adrugs proof occupantsare that defendant is one of those is
to hisprove possession.”insufficient constructive State v. 148Smalley, N.H.

(2002).66, However,69 evidence that the defendant’s personal possessions
in proximitywere “close to the controlled substance may aprovide

sufficiently close nexus between the defendant and the to allowsubstance
omitted).tojurythe infer Id.possession.” (quotation

Here, construing all in lightreasonable inferences the most favorable
State, jurorto the a reasonable could have found that the defendant

inpossessed the heroin the BoulangerSUV. testified that he understood
that he would ingivenbe heroin for a toexchange providing ride the

that,defendant and the passengers.other He also testified after the other
SUV,passengers had left the the defendant asked him whether he had

given police vehicle,the permission to search the and that he told the
defendant, “No.”Cyr immediatelytestified that after the stopped,SUV was
the defendant “Don’tBoulanger,told let searchthem the vehicle.”Based on

testimony,this a jurorreasonable could thathave concluded the defendant
was aware of presence Trebian,the of the heroin in the SUV.See 164 N.H.
at 632. The evidence also asupported reasonable conclusion that the

custodydefendant “had drugof the and exercised dominion controland
over it.” Id. Cyr testified that the defendant carried a red intobackpack the

they residence,SUV before left the Maple Street frontplacedand it in of
him on the floor.Gonzales found the backpack lying on the ofopen floor the

during sweep.SUV the protective The contents of backpackthe included
drug paraphernalia that later tested forpositive Thus,heroin. jurythe

reasonablycould have thatinferred the heroin had in backpackbeen the
placed Germain,before it was under the front seat. See 165 N.H. at 355.

Moreover, SUV,thebefore defendant the he inexited was alone the
time,vehicle for a 30period of to 45 seconds. thatDuring he havewould had

the opportunity to remove the heroin from the and itbackpack place under
—the driver’s seat an area that easilywas accessible theto defendant from

his seat behind front passengerthe seat. Although arguesthe defendant
anythat one of fourthe ofoccupants possessedthe SUV could have the

heroin, “the jury could have drawn reasonable inferences uponbased the
presentedevidence and concluded belongedthat it to the defendant.”

Tabaldi, 165 omitted).N.H. at 316-17 (quotation and brackets “The State
did not have to establish that the defendant' had exclusive constructive

ofpossession the 317.heroin.” Id. at
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favorable to thelightin the mostthat, viewing the evidenceWe conclude
guilt beyond a reasonable doubt.State, could have foundjurora reasonable

it denied the defendant’scourt did not err whenthe trialAccordingly,
motion to dismiss.

Affirmed.

JJ.,HICKS, CONBOY, LYNN,DALIANIS, C.J., concurred.and and
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