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on the and orally),brief for the defendant.

CONBOY, Mellin,The plaintiffs, Doug GayleJ. and abrought declaratory
judgment action inasserting, relevant that theirpart, insur-homeowner’s

defendant,ance withpolicy Securitythe Northern Insurance Company,
(Northern),Inc. requires Northern to reimburse them for losses to their

bycondominium caused cat urine odor. The plaintiffs appeal an order of the
J.)Superior (Wageling,Court granting summary judgment in offavor

part,Northern. inWe vacate reverse in part, and remand.

BackgroundI.

The on summaryrecord judgment thesupports following theyfacts or
plaintiffsare otherwise undisputed. The owned a condominium inunit

(unit).Epping neighborTheir downstairs kept two cats in her condo-
plaintiffsminium. aThe leased their unit to tenant who was the first person

to detect a cat urine odor in the unit in 2010,2009 or 2010. In November
odor,after their tenant moved out due to the the movedplaintiffs into the

unit and Theyalso noticed the odor. surmised that it entered their unit from
the downstairs through opencondominium an plumbing theservicingchase

2010,Inkitchen. plaintiffsDecember the filed a claim under their home-
policy,owner’s insurance which was denied.
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and,unit on Decemberthebuilding/health inspector examinedEpping’s
atheythat “have health22, 2010, statingto the plaintiffssent a letter

to out the[they] of[]“is need moveand the odor such.thatproblem existing”
the odor.”companyhave a terminateandapartment temporarily

incontinued to reside theproved plaintiffsunsuccessful. TheRemediation
that,1, time, theyafter that “couldFebruary Theyunit until 2011. claimed

tenants,” occasionally unit. Ulti-they occupied thealthoughhave[not]
however,assert, that the saleTheytheir condominium.mately, they sold

comparablethan that for athe was lessprice significantlyfor unit
urinebyin area was unaffected cat odor.condominium the which
policy, addressingI of homeowner’s insuranceplaintiffs’Section the

provisions. The firstproperty disputed coveragecontains twocoverages,
A,” in part,relevant fordisputed provision, “Coverage provides coverage,

“alterations, ofand which are theimprovements partfixturesappliances,
” and, through anpremises’contained within the ‘residencebuilding

ifendorsement, ... thatpropertyrisk of direct loss toagainst“insure[s]
endorsement).A(Coverage (Emphasisloss is a loss tophysical property”

added.) commonlyThe A also contains what isCoverage endorsement
clause,” states, in part:referred to as a exclusion which “We do“pollution

insure, however, .by dispersal,not for . . . . . [discharge,[c]ausedloss
. . . .” Themigration, escape pollutantsrelease or of secondseepage,

I, D,” providesin for “Lossdisputed provision “Coverage coverageSection
including living expensesof the “residence additionalpremises,”Of Use”

and lost rental income.
sought a that arepetition, plaintiffs theyIn their the declaration entitled

unittheyto a loss” to the ascoverage “experienced physicalbecause direct
judgment,the urine moved summarya result of cat odor. Northern for

notalleged physicalthat the eat urine odor “does constitute a loss”arguing
A that the exclusionmeaning Coverage pollutionwithin the of and clause

recovery.” arguedalso that D did not“specifically Coveragebars Northern
ofalleged by anythe cat urine odor was not caused theapply because

agreedthe The trial courtperils againstenumerated which insured.policy
appealmotion. This followed.grantedwith Northern and its

II. ReviewStandard of

law inthe trial of the to the factsapplication‘We review de novo court’s
Mutrie, 167summaryits Amica Mut. Ins. Co. v. N.H.judgment ruling.”

omitted).(2014)108, and111 consider the affidavits other(quotation ‘We
them, inevidence, lightfrom mostproperlyand all inferences drawn the

omitted).to and bracketsnon-moving party.” (quotationfavorable the Id.
a“If does reveal issue of materialgenuineour review of the evidence not



547

fact, and if the moving party judgment law,is entitled to as a matter of we
omitted).affirm trial (quotationwill the court’s decision.” Id.

issues in thisResolving requiresthe case us to theinterpret
of the Thelanguage policy. interpretation policyof insurance likelanguage,

ultimatelycontract is anany language, issue of law for this tocourt decide.
“PolicyId. terms are construed where theobjectively; terms are clear and

weunambiguous, language ordinaryaccord the its natural and meaning.”
(2012)Barking America, 80,v. Co.Dog Citizens Ins. 164 N.H. 83of

omitted).(quotation disputed“Where terms are not in policy,defined the
context, lightwe construe them in and in the of what a thanmore casual

reading of the would topolicy ordinarilyreveal an intelligent insured.”
Dining Co., 612, 625(2013)Great Am. v.Philadelphia Indem. Ins. 164N.H.
omitted).(quotation “Absent a orstatutory publicprovision policy to the

ancontrary, is tocompanyinsurance free limit its anliability through
inexclusionwritten clear and unambiguous policy language.” Barking Dog,

omitted).N.H. “However,164 at 83-84(quotation for exclusionary language
to be considered clear and unambiguous, partiestwo reasonablycannot

“Thus,disagree meaning.”about its at anId. 84. when insurance policy’s
language ambiguousis and one interpretation coverage,reasonable favors

the inpolicywe construe the insured’s againstfavor and the Id.insurer.”
“In a declaratory judgment action to determine the ancoverage of

policy,insurance the of proof always insurer,burden is on regardlessthe of
which theparty brings petition.” Cogswell Farm Condo. Ass’n v. Tower

Inc.,Group, 245, (2015); (2010).167 N.H. 248 see RSA 491:22-a

III. ACoverage

plaintiffsThe that trialargue the court erred by concluding theythat
were not entitled to undercoverage the ACoverage endorsement because

didthey not suffer a to“physical property. Theyloss” the further contend
that the bytrial court erred finding pollutionthat the inexclusion clause

ACoverage independentlythe precluded coverage.endorsement

A. Physical CoverageLoss AUnder Endorsement

The ACoverage againstendorsement states: “We insure risk of direct
A,to inproperty onlyloss described ifCoverage that loss is a physical loss

added.)to property.” (Emphasis The thatplaintiffs argue are entitledthey
to undercoverage this endorsement because “physical encompassesloss”
pervasive odors.

Northern first argues plaintiffs’ objectionthat the to the motion for
summary judgment satisfy statutorydid not the forrequirements opposing
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(2010)491:8-a, opposing(requiring partysummary judgment. See RSA IV
there ashowingfacts that issummary judgment specificto “set forth

(2010)trial”); 491:8-a, (settingIIIalso forthgenuine issue for see RSA
However,summary North-requirements granting judgment).for because

court, wethat it this issue before the trialern has not demonstrated raised
Mutrie, 114.it. 167 N.H. atdecline to address

that, although “the words ‘direct’ andNorthern next contends
endorsement, “they areCoverageloss’ in the A‘physical are undefined”

andchangeto to the thatcommonly require tangible property,”understood
cat a loss under thealleged physical plainthe urine odor did not constitute

thetangiblecause[ ]of the because it “did not a alteration tomeaning policy
Because, notes,color, the as Northern theor of unit.appearance, shape”

loss,” wordsgiveterm we the theirpolicy “physicaldoes not define the
Co.,Ins. Co. v. Ins. 147See Pawtucket Mut.ordinary meaning. Hartford

(2001).869, is broadly372 term is whichdisputed “physical,”N.H. The
matter,refers, tothings pertainingand in relevant to orpart, “[o]fdefined

senses;as to orby [opposed]or the world the material as mentalperceived
English Dictionary (6th 2007).2 2194 ed.spiritual.” Shorter Oxford

not the of the wordpersuaded understandingWe are that common
Rather,proposes.the Northern we“physical” requires readingrestricted

only tangiblethat loss” need not be read to include“physicalconclude
touched,can can alsopropertyto the that be seen or butchanges

bythat the ofencompass changes perceivedare sense smell.
jurisdictionsthat have a more limitedrecognize adoptedsomeWe

Productions,See,loss.” Universalinterpretation “physical e.g., Imageof
(E.D. 2010)705, 709,Inc. 703 F. 710 Mich.Corp., Supp.v. Chubb 2d

harms,of what court deemed to be(concluding allegations intangiblethat
odor, contamination, andsuch as mold and bacterial waterpervasive

loss), Imagedid constitute sub nom. Universaldamage, physicalnot aff'd
(6th 2012);Co., Appx.Prod. v. Federal Ins. 475 Fed. 569 Cir. Great

259, 263(D.& L,Ins. Franklin Fed. 793 F.Benjamin Supp.Northern v. S
“ ”1990) discoveryOr. no ‘direct loss’ from of asbestos(finding physical

intact andinsulating building physicallymaterial because “remained
(9th 1992). However, ourundamaged”), aff'd, interpre­953 F.2d 1387 Cir.

theencompasses changes propertythat loss” to insured“physicaltation
by body ofby sense of smell is a substantial caseperceived supportedthe

conditions, odors,of havevariety contaminating includinglaw in which a
a v.property. Universitybeen held to constitute loss to See Yalephysical

(D. 2002)402, 412-13Co., and(citingIns. 224F. 2d Conn. casesCigna Supp.
itdemonstratingits of that sufferedconcluding plaintiff sustained burden
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“ ”damageloss of or to‘physical property’ required byas under policy
alleging presence of asbestos and lead in buildings).contamination

For example, a federal recently rejecteddistrict court an insurer’s
“that,argument because ‘physical damage’ necessarilyloss or ‘ainvolves

physical change or alteration to propertyinsured its orrequiring repair
” thereplacement,’ plaintiffs policy did not cover losses ansustained when

spill temporarilyammonia theincapacitated plaintiffs Seefacility. Gregory
Inc.Packaging, Prop. America,v. Travelers Cas. Co. Civ. No. 2:12-cv-­of

(WHW), (D.N.J.6675934, *3, 2014).*2, 25,04418 2014 atWL *8 Nov. The
concluded, instead,court that under New Jersey law the ofrelease

“physicallyammonia the air” in facility,transformed the it “unfitrendering
untiloccupancyfor the ammonia could dissipated.”be Id. at *6. The court
thatalso concluded the ammonia discharge physicalconstituted loss under

Georgia “physicallylaw because it changed facility’sthe condition anto
unsatisfactory repair.”state atneeding Id. *7. theSimilarly, Colorado
Supreme Court concluded that gasoline vaporsand that had infiltrated and

foundation, halls, church,contaminated the aand rooms of itmaking
uninhabitable and its use dangerous, constituted “direct tophysical loss”
the Seeproperty. Western Fire Ins. Co. v. Presbyterian Church,First 437

(Colo. 1968)52, 54, omitted);P.2d 55 (quotation alsosee TRAVCOIns. Co.
Ward, (E.D.699, 2010)v. F. 2dSupp.715 709-10 Va. that(determining toxic

drywallreleasedgases by rendered home uninhabitable and damage
loss), (4thconstituted a direct aff'd, 2013);physical 504 Fed. 251Appx. Cir.

(Or.Trutanich, 1993)Farmers 1332,Ins. Co. v. 858 P.2d 1335 App.Ct.
that(concluding pervasive odor from methamphetamine lab that had

‘physical’ house”);infiltrated house “was damagedbecause it the v.Murray
Co., 1, (W. 1998)State Farm Fire and Cas. 509 S.E.2d 17 Va. (recognizing

that direct physical requiresloss to beproperty damaged, not destroyed,
mayand exist without structural todamage property).insured These cases

stand for the proposition maythat an insured “physicalsuffer loss” from a
orcontaminant condition that changescauses to the property that cannot

seen orbe touched.
Nonetheless, noted,as other havecourts the term “physical loss” should

See,be overlynot interpreted broadly. Pentair v.e.g., American Guarantee
(8thIns., 2005)Liability 613,and F.3d400 616 (recognizingCir. that direct

orphysical loss cannotdamage interpretedbe to apply property“whenever
omitted)).cannot be used for purpose”its intended (emphasis Northern

suggests that the definition “physical injury”of that we inutilized Webster
v.Acadia Insurance Co. is instructive. v. Co.,See Webster Acadia Ins. 156

(2007).Webster, however,N.H. 317 Webster,is Ininapposite. a third party
inliability case which we defend,considered an insurer’s duty to we

interpreted the term 318,320. Here,Id. at“property damage.” thealthough
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to, ofdestruction ordamage” “physical injuryaspolicy “[propertydefines
E,Coveragetoonlythat term relatestangible property,”useloss of of

in II policy (liabilitySection of theliability, which is describedpersonal
case,inE not at issue this the definitionCoverage iscoverages). Because

interpre-in does not control ourdamage”of relevant Webster“[pjroperty
in A.Coverageof loss”“physicaltation

We, instead, jurisdictionsloss in havetypelook to the of courts other
constitute a loss. Some courts havephysicalconsidered sufficient to

only that arequireloss coveredrecognized physical “provisionsthat
in“mayand that loss exist theinjured, destroyed” physicalbe notproperty

v.the insured Sentinel Newdamage property.”of toabsence structural
(Minn.Ins., 296, 1997);App.563 300 Ct. see alsoN.W.2dHampshire

physical contemplatesthat lossMurray, 509 at 17. Others concludeS.E.2d
“in aproperty, satisfactorya causes the which waschange that insured

[,] unsatisfactory requiring•. . •. to future use or thatstate become for
Sons, Inc.,it so.” AFLAC Inc. v. &be made to make Chubb 581repairs

(Ga. 2003).317, coveragelimit toApp. physicalS.E.2d Ct. Still others319
demonstrable,” Columbiaknit, Inc.that “distinct and v.losses are Affiliated

(D. 4,98-434-HU, 619100, Aug.1999WL at *7Co.,Ins. No. Civ. Or.FM
1999); function, Sentinel,“seriously destroy[that or aimpair[ building’s] ]”

300; uninhabitable,buildingat or that render the unusable or563 N.W.2d
Co., 55; Co.,Ins. 437 at F. Supp.see Fire P.2d. TRAVCOIns. 715Western

“physicalat 709. with these courts and conclude that the termagree2d We
and ofrequires a distinct demonstrable alteration the insuredloss”

property.

tangiblewe that notAccordingly, physical may onlyhold loss include
changes perceived byto insured also that are thechanges property,the but

and in of structural damage.sense of smell that exist the absence These
however, thatbe distinct and Evidence achanges, must demonstrable.

the insured or unus­change property temporarily permanentlyrendered
a that the loss was a lossmay support finding physicalable or uninhabitable

to property.the insured

Here, a“experienced physicalthat directplaintiffs theythe asserted
“toxic odors outside of The trialby originating [the unit].”loss” caused

thatrejected physicalthis It determined “direct losscourt assertion.
by atangible property proximatelyalteration of be causedrequires some

occurrence, event, the urineperil,”or and concluded that cat odorcovered
a of unit. trial courttangible physicalnot result from alteration the Thedid

that, propertyif of was nottangiblealso concluded even destruction
loss, destroyed]”“functionally]for the unit was notrequired physical

it,occasionally eventuallyunit and soldoccupiedthe theplaintiffsbecause
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thus thatimplying physical requiresloss permanent uninhabitability.
theseupon requirements,Based the trial court concluded that the odor was

ACoveragenot covered under and granted summary judgment for
However,on this loss,”Northern issue. under our construction of “physical

plaintiffs are requiredthe not to a “tangibledemonstrate altera-physical
to unit to thatprovetion” the or the unit permanentlywas rendered

Rather, to physical A,uninhabitable. demonstrate a loss Coverageunder
they must establish a distinct and demonstrable alteration to unit.the
Accordingly, we vacate the granttrial court’s of summary judgment in
favor of Northern on this issue and remand. We express no as theopinion to
outcome of the toanalysis be conducted under legalthe standard we adopt

rather,today; we leave the application of the standard to the trial court in
(2004).first Brook, 65,the instance. See v. 151Pedersen N.H. 69

B. Pollution Exclusion Clause

plaintiffsThe next argue that the trial bycourt erred concluding that the
exclusionpollution clause precludes coverage. The pollution exclusion

clause in ACoverageincluded the endorsement states that Northern does
not insure for loss caused by:

Discharge, dispersal, seepage, migration, release or escape of
pollutants discharge,unless the dispersal, seepage, migration,

orrelease isescape byitself caused a Peril AgainstInsured under
Coverage C of this policy.

Pollutants any solid,means liquid, gaseous or thermal irritant or
contaminant, smoke, soot, fumes,including acids,vapor, alkalis,
chemicals and waste. Waste includes materials to recycled,be
reconditioned or reclaimed.

The plaintiffs assert that their loss is not byexcluded the pollution
exclusion clause because such exclusions are intended to “exclude coverage
for widespread environmental contamination” and “cat urine odor in a
condominium unit notdoes constitute environmental contamination.”

arguesNorthern that policythe language unambiguously “pol-defines
argues that,lutants.” It further in case,the context of this the cat urine

qualifiesodor as a or vaporfume contaminant policy’swithin the definition
pollutantof the plaintiffsbecause “described the condition as ‘a chemical

ammonia;’to odor;’ odor;’smell similar ‘a toxic ‘noxious a ‘persistent,and
”odor,’ inpervasive resulting ‘toxicthe contamination of [the unit].’

The pollution “[p]ollutants,”exclusion clause defines in relevant aspart,
“any contaminant,... irritant or including ... ...vapor [and] fumes.” We
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to theis sufficient render termthat this definitionare persuadednot
observed, the terms ‘irritant’ andhave“As other courtsunambiguous.

boundless, or chemicalfor there is no substancevirtually‘contaminant’are
person property.”ordamagethat not irritate or somein wouldexistence

(1st 1999)Jabar, 27, (quotation30188 F.3d Cir.Ins. Co. v.Nautilus
Koloms, 72,v. 687 N.E.2d 78omitted); Ins. Co.see also American States

is(Ill. 1997) “quiteclausepollutionthat of exclusion(recognizing language
of that resultsface, languageliteralyet interpretationon its and aspecific

omitted)).(quotationsbroad”quitean of the clause which isin application
“[C]ontaminant,” givenwhen itsalthough policy,not defined within the

contaminates”; “contaminate,” inwhich“somethingisordinary meaning,
mixture;turn, by pollute, corrupt,orto contactimpuremeans “[m]ake

DictionaryEnglish 2007).(6th502 ed.1 Oxfordinfect.” Shorter
substance, body, aagency;irritant orSimilarly, “irritant” means “[a]n

“irritation,” turn, means,in inirritation”;producesetc. whichpoison
anactive ... inresponse organ,of somepart, productionrelevant “[t]he

etc., a stimulus.” Id. at 1436.tissue, by ofapplicationthe
. . .interpretation surelyin a literal“purelyApplying these definitions

exclusion,”meaning of the Nautilus Ins.policythe intendedstretch[es]
Co., 30, “contrary anytoat and could lead to absurd results188 F.3d

W.,Sur. Co. v. Casinopolicyholder’s Centuryreasonable expectations,”
(Nev. 2014). value,Inc., 614, at face theexample,P.3d 617 For “[t]aken329

it be toenougha is broad that could readpollutantdefinition ofpolicy’s
alcohol, and assoap, rubbing bleach insofarshampoo,include items such as

of as contaminants orreasonably beingthese are classifiedcapableitems
1205,Id.; Exchange,v. Truck Ins. 73 P.3dirritants.” see also MacKinnon

(Cal. 2003) adopt pollutionof(declining interpretation1216 to broad
residential extermina-sprayedclause to forpesticidesexclusion exclude

results”). We,tion, to absurdinterpretationin because such an “leadspart
“any . . irritant ortherefore, phrasethat the definitional .conclude

is define and thus themeaningfully “pollutant,”contaminant” too broad to
not in theeffectively policy.word is defined

judicialnot in a orpolicy byterms are defined Statedisputed“Where
standard, the inobjective construingan terms contextweprecedent, apply

insured, upona in of the basedperson positionand reasonable theas would
v.Lawyersa the as a whole.”Pancioccoreading policymore than casual of

(2002).610, Thus, theN.H. 613 we consider overallCorp.,Title Ins. 147
clause, in theincluding interpretingexclusionpolicy, pollutionthe entire

“pollutants.”term
court, language,similarinterpretedwith the Koloms whichagreeWe

clausethat the exclusionpollutionwhen it observed
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(i) identifies oftypes injury-producingthe materials which consti-
(ii)ie., smoke, soot, etc.,tute a pollutant, vapor, forthsets the

physical inor elemental states which the maymaterials be said to
exist, solid, (iii)ie., thermal,liquid, gaseous or specifiesand the

by disseminated, ie.,various means which materials canthe be
dispersal, ordischarge, escape.release

Koloms, note, however,687 N.E.2d at 79. We that “the terms used in the
[clause],pollution ‘release,’exclusion such as ‘discharge,’ ‘dispersal,’ and

‘escape,’ inare terms of art environmental generallylaw which are used
with to damage injuryreference or caused by improper ordisposal
containment Gill,of hazardous waste.” Western Alliance Ins. Co. v. 686

(Mass. 1997).997, 999 Furthermore,N.E.2d in terms,toaddition these “the
exclusion’s of ‘pollutants’definition endeavors to particularize the more
general ‘smoke, soot,‘irritant or bywords contaminant’ to vapor,reference

”fumes, acids, alkalis, chemicals and waste.’ Id. “Each of the latter words
to mind orbrings products ofbyproducts production mayindustrial that

contamination.”cause environmental orpollution Id. As other courts have
noted, a policyholderreasonable would not expect these terms to exclude
injuries damageor “resulting everyday gonefrom slightly,activities but not

awry.”surprisingly, Pipefitters Fire,Educ. v.Fund Westchester 976Welfare
(7th1037, 1992);F.2d 1044 see Co.,Cir. also Western Ins.Alliance 686

atN.E.2d 1000.
Moreover, America,in v. RoyalWeaver Insurance Co. we foundof

ambiguous a pollution exclusion clause similar to the one at issue Seehere.
America, (1996).v.Royal 780, 783Weaver Ins. Co. 140N.H. We held thatof

“policy language excluding coverage for injury damageor of‘arising out
actual, alleged,the or threatened discharge, dispersal, release or ofescape

”pollutants’ ambiguous and,was when applied to the facts of that case
therefore, not preclude coveragedid for the plaintiffs’ claims fromarising

spreadthe paint 782,of lead atchips. Id. 783. We reached this conclusion
“ ”because, although policy broadlythe defined ‘pollutants,’ it notdid

“ ”terms,define the ‘discharge, dispersal, escape,’release or and the policy
subjectlanguage was to two interpretations. 782,reasonable See atid. 783.

arguesNorthern that Weaver is ininapplicable because that case didwe
not interpret “pollutants”the term and because Weaver was decided in the

ofcontext third-party liability insurance. are persuadedWe not that these
distinctions inanalysisrender our inapplicableWeaver to this Ascase.

above,noted “pollutants”we consider the definition of within the ofcontext
the overall policy, including in relation to in pollutionthe terms the

— —“discharge, dispersal,exclusion clause escape”release or that atwere
—Furthermore,inissue Weaver. our inquirythreshold here inand
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—liability isWeaver, partyof context of first or thirdtheregardless
meaningthe of thereasonably aboutdisagreetwo canpartieswhether

783;clause, Barkingit id. atrendering ambiguous. Seepollution exclusion
164 N.H. at 84.Dog,

thatprovisions,insurance havePollution exclusion clauses are standard
jurisdictions, resulting conflictinginin numerous...heavily litigated“been

Co., interpretP.3d 617. courts329 at SomeCenturyoutcomes.” Sur.
clauses, to barpropose, “coverageas herepollution plaintiffsexclusion the

environmentalinjuries allegedly bycaused traditionalonly thosefor
918, 923Dantzler,Co. 852CasualtyFarm Fire & v. N.W.2dpollution.”State

(Neb. 2014) cases). exclu­(citing interpret pollution“Other courts& n.23
injuries allegedlyfor causedexcluding coverage by pollutants,as allsions

a matter of law.”Id. at 923 &unambiguousexclusions are asbecause the
cases). Weaver, .interpretationsin ..(citing “[b]othn.24 As we concluded

“[bjecauseand, therefore, are twothere reasonableare reasonable”
that pollutionof we conclude theinterpretations policy language,the

Weaver, N.H.ambiguous.”exclusion is 140 at 783.[clause]

ambiguous, language subjectthe topolicy language“When is
insured,in favor of the and theinterpretationsdifferent is construed

coverageof are considered.” Titanexpectationsinsured’s reasonable
(1stKeene, 1990);N.H., 265, 270F.2dv. 898 Cir.Holdings Syndicate City of

(1980).764,Shield, 120v. N.H. 770-72Tromblysee also Blue Cross/Blue
“vapor”on “fumes” in the definition ofNorthern focuses the terms and

contemplatedto that the exclusion clause cat“pollutants” argue pollution
and, therefore, that of theexpectationsurine odor the reasonable insured

However, it to this dealcoverage. support positionexclude the cases cites
commercial “everyday goneor facilities not activitieswith industrial and

awry.” example,. . . 976 F.2d at 1044. For Travelersslightly Pipefitters,
aCasualty allegingCo. America v. Chubb Custom involved suitProperty of

odors, andill-smelling“harmful and hazardous substances contaminated
2,800-sownearbythat onto from a“escape[d]” propertieswastewater”

in stored in aproduction facility pigwhich excrement was collected and
Custom, F.Am. v. Chubblarge pit. Property Supp.Travelers Cas. Co. 864of

omitted).(E.D. 2012) Pork,301, (quotation Similarly;Pa.2d 305 Wakefield
Co., “extremelydealt with ofallegationsInc. v. Ram Mutual Insurance

nearby pig-feeding operationand from agases”noxious and offensiveodors
spread gallonsthat stored and more than one million of manure. Wakefield

(Minn. 2007)154, 157Pork, Co., App.Ct.Inc. v.Ram Mut. Ins. 731 N.W.2d
omitted). Co.,v.In National Insurance(quotation City Spokane Unitedof

havean would under­average policy purchaserthe court concluded that
coverage forthat exclusion clauses at issue excludedpollutionstood the
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liability arising from that met “airregulatoryodors the local definitions of
bycontaminant” and were emitted a thatcompost facility registeredwas as

City Co.,an “air contaminant source.” v.Spokane United Nat. Ins. 190of
(E.D.1209, 1219-20 2002); Commodities,Supp.F. 2d Wash. see Krugeralso

(M.D.Guar.,v. Fidelity Supp. 1474, 1476,Inc. and 923 F.U.S. 1479 Ala.
1996) (concluding that reasonable person would have understood that

exclusion clausepollution produced by processingincluded odors animal
nearbycarcasses at plant).

Although mayan insured reasonablyhave understood that the
clausepollution precluded coverage damagesexclusion for fromresulting

farms,emanating large-scale facilities,odors from orwaste-processing
settings,other industrial circumstances distinguishablethese are from

us,those before which involve an odor created in a private byresidence
Co.,common domestic animals. See Western Alliance Ins. at686 N.E.2d

“an(recognizing999 that insured could reasonably have understood the
at issue toprovision coverage injuryexclude for bycaused certain offorms
pollution, coverage injuryindustrial but not for allegedly caused theby

omitted)).leadedpresence privateof materials in a (quotationresidence” In
addition, although emphasizesNorthern that plaintiffsthe to thereferred

ammonia,”cat urine as “aodor chemical smell similar to we do not believe
that the inreference to “ammonia” triggersthis context the pollution
exclusion Admittedly,clause. some havecourts concluded that ammonia is
a within ofpollutant meaning pollution See,the similar exclusion clauses.

Ins., (Fla.e.g., 1135, 1136, 1140-41Deni Associates v.State Farm 711So. 2d
1998) (concluding pollutionthat exclusion clause was unambiguous and
excluded from coverage spilledammonia from blueprint machine because

colorless,ammonia “a gaseousis alkaline compound which is extremely
in “anpungent extremely substance,smell” and hazardous the ofrelease

health”);which is known to have serious adverse effects to human Union
(10th 2010)Mendoza, (ammonia270,Ins. Co. v. 405 Appx.Fed. 276 Cir.

fertilizer). cases, however,These involved chemical spills maythat more
readily be within the expectationsinsured’s reasonable of the exclusion
than is Furthermore,the ammonia-like smell of cat urine. not all courts
addressing spillsammonia have concluded that the pollution exclusion
clause precluded coverage. Co.,SEMX v.Corp.See Federal F.Ins. 398

(S.D.1103, 2005)Supp. 2d 1121 (denying summary judgmentCal. for
regardinginsurer breach of contract of withcause action to thirdrespect

party pollutionclaims because exclusion clause not coveragedid bar for
ammonia).outarisingclaims of accidental release of Consequently, we hold

that the pollution ambiguousexclusion clause is when toapplied the facts
and, such,of this as not preclude coveragecase does for the plaintiffs’
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court’sAccordingly,at the trial120 N.H. 770-72.Trombly,Seeclaims.
this issue is reversed.regardingdecision

DCoverageIV.

themisinterpreted policythat trial courtFinally, plaintiffs arguethe the
onlyDCoverage provides coveragethat whenerroneouslyand concluded

in theperil policy.results from an identifiedpropertythe of use of theloss
including anpolicy,of the endorsementargue plain languagethat theThey

tothe of D includescope coverage Coverage “loss[es]underexpanding
the lossSection,” require allegeddoes not that beunder thiscovered
in policy.the mainperilsto one of the sixteen enumeratedattributable

to thisright presentthat the have waived theirplaintiffsNorthern asserts
trialthey did not first make it before the courtargument on becauseappeal

summary judgment.in motion forto theopposition

issues raised on that wereappealWe do not considergenerally
Nassar,trial court. In Matter Nassar & 156not to the thepresented of

(2008). that,769, requirement recognizes780 This preservationN.H.
rule issuesordinarily, opportunity upontrial courts should have an to and

Here,presentedare to court. Id.they appellateto correct errors before the
summary judgment asked trial court to interpretNorthern’s motion for the

by assertingD under that toCoverage coverage provisionthat was limited
issue,The trial court on thisby perils.caused the enumerated ruledlosses

Thus,of the includes odors. on Northern’sconcluding perilsthat none
the the that is before us.request, interpreted precise languagetrial court

an before theposit interpretationThat the now not articulatedplaintiffs
Mutrie, at 111consequence. (recognizingcourt is of no See 167 N.H.trial

law).policy language questionthat of insurance is ofinterpretation We
novo, Ass’n,CogswellFarmpolicy languageinsurance de Condo.interpret

and, therefore,248, by specific argu­167 at are unconstrained theN.H.
thatAccordingly,to the trial court. we conclude thepresentedments

Coverage properlyof D is before us.interpretation
D, the of use of the coveredCoverage againstwhich insures loss

policytwo that are relevant here. The mainprovisionscontainsproperty,
asprovisionsunder the first of these follows:coveragedescribes

under toby Against policy1. If a loss a Peril Insured this
building containing prop-or thepropertycovered the

in,fit tomakes not live weerty, premises”the “residence
Living Expense...Additional or...cover... either...

Fair Rental Value.

added). However, endorsement, specialan which includes(Emphasis
Hampshire, provision, stating:for modifies thisprovisions New
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is replaced byItem 1. deleted and the following:

1. If a loss covered under this Section makes that part[7]
of premises” youthe “residence where fitreside not to

in,live we cover the Additional Living Expense ....

added.) D,The(Emphasis provisionsecond relevant of Coverage included
endorsement,in the main policy byand not amended the states:

If2. a loss covered under this Section makes partthat[7]
of the premises”“residence rented to others or held for

in,by yourental not fit to live we cover the: Fair Rental
Value ....

added.) Thus,(Emphasis neither limitsprovision coverage to attrib-losses
Rather,utable to one of perils.the enumerated they provide forcoverage

losses I,“covered under this DCoverageSection Because is in[I].” Section
A,is Coverage plaintiffsas the are entitled to under Dcoverage Coverage

if their losses are covered under Coverage A.
To determine whether is coverage plaintiffs’ allegedthere for the losses

A,under Coverage we look to the policymain as theby Coverageamended
A endorsement. The main policy limits losses covered under I toSection
direct physical byloss caused However,sixteen enumerated perils. the
endorsement to ACoverage eliminated the enumerated “Perils Insured

and describedAgainst” coverage as:

Perils AgainstInsured
againstWe insure ofrisk direct loss to property described in

A,Coverage ifonly that loss is physicala loss to property.

Thus, coverage Coverageunder A dependent uponis whether the loss is a
“physical loss.” Because we have vacated the trial court’s decision that the

loss,” were,did notplaintiffs “physical therefore,suffer a and not entitled
A,coverageto under Coverage we also vacate the rulingtrial court’s that

Northern was entitled to judgment as a matter regardof law with to
D,Coverage and forremand further proceedings consistent with this

opinion.

Vacated in part; reversed
in part; and remanded.

J., Arnold,Bassett, J.,and superior justice,retired court specially
assigned 490:3, concurred; LYNN, J.,under DalianIS,RSA with whom
C.J., joined, dissented.
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fallsJ., unambiguouslythat cat urineLYNN, dissenting. Because I believe
clause, Ipollution exclusion wouldpolicy’sthe of the insurancewithin terms

coverage for theruling precludesthat this clausethe trial court’saffirm
Therefore, I dissent.respectfullyclaims.plaintiffs’

Northern does not insureclause states thatpollutionThe exclusion
by:lossagainst caused

or ofmigration, escapereleasedispersal, seepage,Discharge,
migration,discharge, dispersal, seepage,unless thepollutants

underby Againsta Peril Insuredescape is itself causedrelease or
of thisCoverage policy.1C

of “pollutants”:a definitionspecificclause containsThe
solid, or thermal irritant orgaseousmeans any liquid,Pollutants

alkalis,contaminant, smoke, soot, fumes, acids,vapor,including
recycled,includes materials to bechemicals and waste. Waste

orreconditioned reclaimed.

contaminant, theby majority,as stated isordinary meaningThe of
Englishl Diction-“something contaminates.” Shorter Oxfordwhich

ary (6th 2007). “[mjake impure bymeans to contact502 ed. “Contaminate”
mixture; “Infect,” turn,ininfect.” Id. means topollute, corrupt,or

etc.) matter;(air, water, ororganismswith harmful noxious“[contaminate
noxious)health”; aimpregnate (freq.to and to “affect or withmake harmful

“[ajffect,substance; esp.“taint” to tofinally,taint.” Id. at 1375.And means
or 2degree; quality.”a some bad undesirableslight slightlyimbue with

DictionaryEnglish 2007).(6th3166 ed.Shorter Oxford

andsquarely plaincat at in case fits within theThe urine issue this
incontaminant, asordinary “pollutant”of and is thus a defined themeaning

The as “a chemical smellpollution exclusion clause. cat urine was described
odor”;ammonia”; odor”“persistent, pervasiveto “a noxious and asimilar

uponin the contamination” of the Basedapartment.that resulted “toxic
urine, substance,it aclear that the cat noxiousdescriptions,these is

—a or thequalitythe with bad undesirableplaintiffs’ apartmentimbued
chemical-like, A also advised theinspectornoxious odor of cat urine. health

risks, thatto which shows theplaintiffs to the due healthapartmentvacate
to itair in the the extent that madeapartmentcat urine contaminated the

short, a pollutantcat asplainly qualifiesit harmful to health. In the urine
pollutionas the exclusion clause.bydefined

policywithin theis definedunambiguouslyBecause the term “pollutant”
language inbeyond policyin I not look thelanguage,clear would

1 Against Coverage C of theparty urine a Peril undercontends that cat is InsuredNeither
policy.
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plaintiffs’that claims aredetermining precluded bythe the pollution
Barking Dog,clause. See 164 at inexclusion N.H. 83-84.This approach is

courts,rulings manywith the ofkeeping which likewise interpret pollution
clauses theby looking plain meaningexclusion to of the as interms defined

See,the text of Firee.g.,such clauses. United & Cas. v. Titan Contractors
(8thService, 880, 2014);751 F.3d 884 Cir. American v.States Ins. Co.
(5th473, 475-76 1996);Nethery, 79 F.3d Cir. Mountain Mut.States Cas. Co.

Roinestad, (Colo.1020, 1024-25 2013);v. 296 P.3d Cas. v.Bituminous Sand
(Iowa216, 221Livestock Systems, 2007);728 N.W.2d Midwest Family Mut.

(Minn.Wolters, 628, 2013);Ins. Co. v. 831 N.W.2d 637 State Farm &Fire
Dantzler, (Neb.918, 2014);v.Casualty Co. 852 N.W.2d 925 TravCo Co.Ins.

(Va.Ward, 321, 329-30 2012); Ins.,v. 736S.E.2d Peace v.Northwestern Nat.
(Wis. 1999).429,596 N.W.2d 438-39

hand,majority,The on the other states that a “purely literal interpre­
clause,tation” of as withinpollutant, defined the exclusion would “stretch

the ofintended themeaning policy exclusion” and topotentially lead absurd
552; W.,at seeSupra Century Inc., 614,results. Sur. v.Co. Casino 329 P.3d

2014).(Nev.617 It outpoints that such everyday objects “soap,as shampoo,
alcohol,rubbing and bleach” could be pollutantsconsidered under a plain

reading statutory 552;of the language. atSupra Co.,see Sur.Century 329
at Accordingly,P.3d 617. majoritythe thatconcludes the “definitional

phrase ‘any... irritant or contaminant’ is too to meaningfullybroad define
pollutant within the atpolicy.”Supra 552.

merelyBut because the exclusion is notbroad does mean that it eludes
definition and is thus ambiguous, breadth,and it is ambiguity, not that
provides the license for us to beyondlook the policy’s pertinenttext. “The
inquiry is not. . . policy’swhether the ‘pollutant’definition of is so broad

virtuallythat any . .substance . could said to comebe within its ambit.”
(Pa.Ins., 1999).Madison Const. v. Harleysville 100,Mut. 735 A.2d 107

“Rather, (or thereof)guided by principlethe that ambiguity the lack is to
by facts,be determined a particularreference to set of focuswe on the

specific product at issue.” Id. That itemsmany satisfycould the definition
“pollutant”of does not thechange fact that this clearlyterm is indefined
policy,the making improperit to set aside the inpolicy’slanguage order to

the usingredefine term outside sources. See Landshire Fast v.Foods
Cas., (Wis.Employers 528, 2004) (“[Al­Mut. 676 532N.W.2d Ct. App.

though various of contamination,forms matter can constitute the term is
not itself reasonably susceptible multipleto meanings.” (quotation omit­
ted)); America, 780, 782(1996)see also Weaverv. Ins.Royal Co. 140N.H.of
(“Where disputed terms are not in the policy... we construe themdefined
in in lightcontext and the of awhat more than casual ofreading the policy

omitted;would reveal to an ordinarily intelligent (quotationinsured.”
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added)). in the andclearly policy,is defined“pollutant”Becauseemphasis
to the ofanalysis should be limited termsthis court’sambiguous,thus not

153, 157Co., N.H.Insurance 167v. Vermont Mutualpolicy.the See White
(2014).

thatcontrary conclusion the termmajority reaches theBecause the
undefined, it law which reasons that otheruponis relies case“pollutant”

clause, ‘discharge,’‘dispersal,’“such aspollutionterms in the exclusionused
generallyin law which‘release,’ ‘escape,’are terms of art environmentaland

by improper disposalor causeddamage injurywith reference toare used
Gill,v. 686of Western Alliance Ins. Co.or containment hazardous waste.”

(Mass. 1997). those terms at997, meaning999 The of same wasN.E.2d
Weaver, thatmajorityin the relies to concludeuponissue the case which

Weaver,ambiguous. 140 N.H. at 782.the term is See“pollutant”
Weaver, ordinary meaningnot and ofrely upon plainIn the court did the

analysis,in its the“dispersal,” “escape” despite“release” and“discharge,”
usage English languagein in the andeverydayfact that these terms are

Instead,dictionary courtreadily simpleof definitions.2 thesusceptible
— understandingits of thespecifically,to sourcesresorted extraneous

as a toresponseof exclusion clauses environ­genesis pollutionhistorical
—in 1970s as of an intent tobeginningmental the indicativelitigation

pollution.onlyfrom claims of traditional environmentalcoverageexclude
Co., 617; Wolters,782-83; P.3d at 831 atCenturyId. at see Sur. 329 N.W.2d

cases). it theSeemingly guided by history,this concluded that(citing635
“discharge,” “dispersal,” “escape” ambiguous.3terms “release” and were

2 jProm"; sending“Discharge” pouringact of or“[t]heis as follows: “release out;defined
of)(theejection; DICTIONARYrate or amount emission.” 1 SHORTER OXFORD ENGLISH 696-97

(6th 2007). dispersing”; in to“[t]hemeans action of to meansturn,ed. “Dispersal” “disperse,”
(esp. somethingin rout”; “[clauseor send different“[d]rive, throw, directions; scatter,

unpleasant) at is orto Id. 710. to “leak out;dissipate.” “Escape” seep passdisappear; dispel,
(as if)object: come from Id. at 861-62. And “release” means toout. Of an out confinement.”

removing restraining go.”aor make to or letmove,“allowfree”; operate, part;drop, by“Islet
English (6th 2007).Dictionary 2520 ed.2 Shorter Oxford

3 ambiguous,reasoning pollution if theof courts that find the exclusion clauseUnder the the
leakingby gasoline storageplaintiffs’ had fumes a tank ofresidence been contaminated from

filling property, presumablyto woulda commercial station located next door their this
pollution coveragefor theenvironmental which would be barred underconstitute traditional

leaking heatingpollution from a oil tankBut if instead the fumes emanatedexclusion clause.
property, leaking gasplaintiffs’ a tank ofof the own or a vehiclelocated in the basement

justifyimpossible toparked plaintiffs’ garage, coverage would be available. It is suchin the
plain meaning language pollutiondisparate upon of the used in the exclusionbased theresults

acknowledged troubling potentialSupreme this forof Minnesota hasclause. The Court
results, mightstating, the“as as it be to use ‘traditional environmentalinconsistent attractive

injuredcompensation parties, itspollution’ as a to for the that formulation hasdefinition route
Wolters, appellants “notcomplications.” N.W.2d at The fact that the didown risks and 831 638.

”pollution,’ “significantthepropose of combined witha ‘traditional environmentaldefinition
”‘pollution,’government expandpressure of what constitutes ledthe ... to the definitionon
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Weaver, However,140 N.H. at 782-83. “the partiesmere fact that disagree
the of terms notmeaningon does establish ambiguity.” Sand Livestock

omitted);Systems, (quotation728 at 221N.W.2d see also Landshire Fast
Foods, at 532. “An ambiguity only676 N.W.2d exists if the oflanguage the

is tosusceptible interpretations.” Systems,exclusion two Sand Livestock
omitted).(quotation728 N.W.2d at 222 may“We not refer to extrinsic

Instead,in order ambiguity.evidence to create we must enforce unambigu-
(citations omitted).ous exclusions as Id.written.”

in the andNothing plain unambiguous language pollutionof the exclu-
sion clause thesupports Weaver court’s conclusion that these terms are

Dantzler,meant to be as ofdefined environmental terms art. See 852
(“Theat 925 oflanguage policyN.W.2d the does not specifically limit

excluded claims to traditional environmental nor thedamage; pollu-does
tion exclusion to limit materials thatpurport qualify pollutantsas to those

omitted));that cause traditional damage.” (quotationenvironmental Sand
(“[T]heLivestock Systems, 728 N.W.2d at 221 plain of thelanguage

at here makes noexclusions issue distinction between ‘traditional environ-
injuriesmental andpollution’ arising from normal operations.”).business

Thus, it is difficult to thejustify Weaver court’s conclusion that these terms
ambiguous reasonablyare and could asbe read so-called “environmental

art,”ofterms when the court itself the ambiguity bycreated resorting to
sources,outside rather than the toplain language, define the terms. The

majority by case,extends Weaver3sdubious itreasoning applying to this in
— —which term at “pollutant”the issue is inspecificallydefined the policy.

By relying upon analysis to that term “pollutant”Weaver3s conclude the is
ambiguous, majoritythe ignores plainlikewise the of thelanguage policy
and creates ambiguity where none exists.

Denying mighthere tocoverage thought producebe an unfortunate
result, inbut itmy view is the result that a correct of theapplication law
demands. in a position‘Were we to construe ambiguous policylanguage, we

anprefer interpretationwould indeed that avoided harsh or unreasonable
Indem., 699,results.” Catholic Med. v.Ctr. Executive Risk 151 N.H. 702

(2005). dutywe have the to an“[W]hile construe insurance contract in a
manner,reasonable we not byare free to rewrite its givingterms them a

meaning they omitted).which never had.” (quotationId. and brackets
clear,policy’sa meaning and intent are it is prerogative“[W]hen not the of

tothe courts ambiguitiescreate where none exist or to rewrite the contract
omitted).in toattempting (quotationavoidharsh results.” Id. at 703 I share

the view of the Court of ifSupreme pollutionMinnesota that the exclusion

likely adopting urged by appellants“[t]hethe court to conclude that result of the formulation
inconsistency determining applies.”would be in when the absolute exclusion Id.
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inbroad, found the marketremedy must beoverlyas theregardedclause is
judicialthroughthan creativeaction ratherthrough legislativeorplace

Wolters, atN.W.2d 638.language. See 831policyof clearconstruction
above, I dissent.respectfullyFor statedthe reasons

C.J.,ÜALIANIS, in this dissent.joins
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