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(2013).Miller, 558,164Region Gaming v. N.H. 560 theConsequently,
burden,respondents satisfyhave failed to their as toappealing party,the

this court with a record sufficient toprovide demonstrate that the issue was
We,raised before the trial court and forpreserved our review. id.See

therefore, conclude that the trial court did not err in denying the
respondents’ attorney’sfor feesrequest and costs.

in part; reversedAffirmed
part;in and remanded.

Dalianis, C.J., HICKS, Lynn, BASSETT,JJ.,and and concurred.
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Osbum, (GordonP.A.,McDowell & of Manchester A. onRehnborg, Jr.
orally),the brief for petitioner.and the

(KevinLLP, Boston,Morrison ofMahoney, Massachusetts onTruland
orally),the for respondentbrief and CommerceThe Insurance Company.

Devine, Branch, P.A., (DonaldMillimei & of L.Manchester Smith on
orally),the brief and for respondent Foremost Insurance Company.

Getman, (NaomiSteere, P.A.,&Schulthess of L.Manchester Getman on
the brief fororally),and respondent Progressive Northern Insurance
Company.

Dalianis, (Com-C.J. The CommerceRespondent Insurance Company
merce) appeals, petitioner, Bartlett,and the AnnTerry ancross-appeals,

J.)of Superior (Garfunkel,order the Court partially granting and partially
motion,denying summarythe petitioner’s judgment denying Commerce’s

cross-motion for summary judgment, grantingand cross-motions for
summary judgment respondentsfiled by Foremost Insurance Company
(Foremost) Progressiveand Company (Progressive).Northern Insurance
We affirm in inpart, part,reverse and remand.

The trial followingcourt recited the facts. The was inpetitioner injured
2004,a motor in York August motorcyclevehicle accident New in thewhen
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operated,andVilagos ownedJeffreyshe was a whichpassenger,on which
Mykijewycz.by Myroslawaby operatedmotor vehiclewas struck

(Allstate) aCompany underbyis Allstate InsuranceMykijewycz insured
$100,000per person.toliability coverage upinsuranceprovidesthatpolicy

Jersey,in New ismotorcycle, registered garagedis andWagos’s which
in andJerseywas issued NewpolicyThe Foremostbyinsured Foremost.

(UIM) $250,000toupcoveragemotoristprovides uninsured/underinsured
per person.

registered garageda is andmotorcycle,owns whichThe alsopetitioner
a thatby policyunderProgressivein and which is insuredHampshire,New

$250,000 Theperson. petitioner’stoprovides coverage up peralso UIM
vehicles, Hampshire,ingaragedare both and Newregisteredother which

coverage toupunder a that UIMby policy providesare Commerceinsured
(the The is$250,000 policy). petitioner’sAuto homeperson Commerceper

aby personalCommerce under a that contains umbrellapolicyalso insured
(the$1,000,000 coveragethat of limited UIMprovides singleendorsement

policy).UmbrellaCommerce
2004, requestedpetitioner’s attorneyIn the YorkSeptember New

Foremost, Inwhich Foremost provided. Aprilinformation fromcoverage
2005, thatattorney informed and Commercepetitioner’s Progressivethe

to claims.petitioner pursuethe intended UIM
($100,000)25, 2009, its limit to theAllstate offered policyOn March

Foremost,27, attorneythe notifiedpetitioner. petitioner’sOn March
that,and of this fact and advised theProgressive, Commerce insurers

law, torequired grantto New were “eitherpursuant they [theYork
$100,000 the “orpolicyto collect” the from Allstatepetitioner] permission

(30) However, the Yorkthirty days.”to amount within Newpay [her] [that]
govern any Onlynot of the insurers.attorneylaw to which the referred did

responded petitioner’s attorney, granting petitionerto the theCommerce
petitionerto with The released Allstate frompermission settle Allstate.

28, and,Aprilto onliability Aprilon 14.The release was delivered Allstate
2, $100,000petitioneron the received from Allstate.July

Foremost, in YorkProgressive,The and Commerce Newpetitioner sued
2011, than six after That lawsuit wasyearsin more the accident.January

pending,to wereeventually dismissed. While the insurers’ motions dismiss
judgment. Shepetitioner petition declaratorythe filed the instant for

cross-moved,moved, summaryfor judgment.and the insurers
order, notparties disputeIn the court that the doits trial first observed

(2)(1) the accident andpolicy provides coverage;that: insurance UIMeach
(3)injuries provisions policy;the fall within the UIM of eachpetitioner’s

insurer, and theprimary Progressive (throughForemost is the Commerce
insurers, and CommercesecondaryAuto are the “excess” orpolicy)
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(4)(through policy)Umbrella umbrella ifprovides coverage;the all policies
are available to the she must ofpetitioner, layer coverageexhaust each

(5)a subsequent layer coverage triggered;before of is and each insurer
coverageto is to arequired provide entitled credit to be determined

according Co.,to the formula articulated in v. RoyalEllis Insurance 129
(1987).326,N.H. 338-39

The trial court then the involvingaddressed claims each ininsurer turn.
The court decided that the petitioner not'proceedcould against Foremost

declaratorybecause her petition judgment pursuantfor was tountimely
Jersey claims, which,New statute ofthe limitations for UIM the court

determined, that,applied. The court thoughconcluded even Commerce was
case,an inexcess insurer this it was required “dropto down” and provide

primary coverage petitioner provideto the (e.g., coverage for her first
$250,000 of damages). The court determined that Progressive, the other

insurer,excess not required “dropto down” to providewas primary
coverage. regard to Progressive’s obligation provideWith to excess insur-

court,ance the trial incoverage, response Progressive’sto motion for
reconsideration,partial petitionerdetermined that the forfeited her cover-

whenage she settled with Allstate Progressive’swithout prior consent.
Finally, Commerce,the court determined that pursuant to the Umbrella
policy, requiredwas to provide oncecoverage petitioner’sthe damages
exceed the limits of underlyingall or primary coverage is actuallythat
available.

areviewingIn trial court’s summary judgment rulings, we consider the
evidence, them,affidavits and other and all properlyinferences fromdrawn

in lightthe most favorable to non-moving party.the Rivera Libertyv. Mut.
(2012).Co., 603, 606Ins.Fire 163N.H. Summary judgment may grantedbe

only genuinewhen no of presentissue material fact is and the moving party
is judgmententitled to as a matter of Id.law. We review trialthe court’s
application of the law to the facts de novo. Id.

I. Foremost

We first address whether trialthe court erred when it determined that
petitioner’sthe claim for UIM undercoverage the Foremost policy was

thegoverned by New statute of forJersey limitations UIM claims. New
Jersey six-yearhas a statute of limitations for UIM claims that tobegins
run from of Jersey Co.,the date the accident. Price v. New Ins. 867Mfrs.

(N.J. 2005).1181, 1184 contrast,A.2d By Hampshire,in New the ofstatute
years, 508:4,1 (2010),limitations for UIM claims is three see RSA and runs

from the date on which the insurer denies the UIM claim. Metropolitan
(1993).Walker, 594,& Liabil. Ins. v.Prop. Co. 136 N.H. 596-98
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forum a suit in which one or morethe forHampshireNew isWhen
law isinterest, we first whether a relevantstates also have an decideother

707,N.H. 710Corp.,v. Meredith 161procedural.orsubstantive Waterfield
(2011). itsubstantive, actually conflicts withIf it we determine whetheris

and, anso, analysisif then conductanother interested state wethe laws of
If itinfluencing proce­considerations. Id. isfive choice-of-lawuponbased

dural, law. Id.our owngenerally applywe

limitations asWaterfield, we held that we treat statutes ofIn
any Hampshire“in in which is a New residentpartycase eitherprocedural

omitted).in In a case(quotationthe cause of action arose this State.” Id.or
of dida New resident and the cause actionparty Hampshirein which no is

state, treat of limitations as See id.not in this we statutes substantive.arise
at 713.

case, action inIn the do not assert that the cause of arosepartiesthis
Moreover, hasdo not assert that Foremost ever beenHampshire. theyNew

to theAccordingly,a New resident. to decide whether treatHampshire
substantive, weor must first determineproceduralstatute of limitations as

Hampshire using Hampshirethe is a New resident Newpetitionerwhether
(Second)710;law to this See id. at see also Restatement ofdecide issue.

(1971)(“In Laws,§ 13 its rules of Conflict ofapplyingCONFLICT OF Laws
standards”).accordingdomicil its ownthe forum determines to

Waterfield,In we that date for determin­controllingconcluded the
a for the date the cause of actioning party’s purposeresidence this “is

law,712. New UIMWaterfield, Hampshirearose.” 161 N.H. at Under
is aclaims in contract and arise when there contractual breach.sound

law,Walker, Under an insurance isHampshire policy136N.H. at 597. New
claim.by an insurer when the insurer denies the UIMimproperlybreached

Here, formallyat it that denied theundisputedId. 597-98. is Foremost
25, that, 25,undisputed Mayclaim It is onpetitioner’s Mayon 2012. also

2012, notpetitioner Hampshire Accordingly,the was a New resident.
notpetitioner Hampshirebecause the was a New resident when Foremost

claim,her she is not a New resident forformally Hampshiredenied UIM
of the of limitations in this casepurposes determiningthe whether statute

substantive, soby finding.is or the trial court did not errprocedural and
Waterfield, 161 N.H. at 712.See

nor apetitioner HampshireBecause neither the Foremost was New
arose, ofresident the cause of action and the cause action didwhen because

state, of limitationsdeterminingnot arise in this which state’s statute
the traditional choice-of-lawconsiderations. Seeapplies requires balancing

analysis thosechallengedid. at 713. As no has the trial court’s ofparty
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considerations, analysis,we the trialaccept court’s itsuphold determina-
tion that the New ofJersey statute limitations and affirmapplies, its

that petitioner’s is, therefore,decision the UIM claim against Foremost
time-barred.

petitionerThe argumentsadvances numerous to usurge to reach a
instance,different result. We find them unpersuasive. For although the

that,petitioner acknowledges Watevfield,in we stated the “controllingthat
for determining residencytime” for purposesstatute of limitations “is the

arose,” 712,thedate cause of action id. at ifarguesshe that isWatevfield
read it .“carefulfly],” “makes . . clear that the relevant fordate
determining party’sthe residence for statute of limitations ispurposes the

plaintiffdate the has a claim.”Our in[ripe] language speaks forWatevfield
itself.

Walker,Similarly, despite petitionerthe argues that her cause of action
declaratory which, asserts,is a claim for a judgment, she inarose June

2010, when Foremost notified her that it had yetnot completed its
However,investigation. Walker, case,like this a declaratoryinvolved

Walker,judgment proceeding. so,136 N.H. at 595. Even we held that the
underlying claim in that case was a claim coveragefor UIM under the

justpolicy,insurance like the claim in Moreover,this Id.case. at 596-97.
Walker,our indespite holding that UIM claims sound in contract and arise

597-98,when the coverage,insurer denies id. at the petitioner contends
that a functionally action,”such claim “is equivalent and, therefore,to a tort

simultaneously“arises with the accident.” haveWe reviewed the remainder
of argumentsher on this issue and conclude that they warrant no further

Vogel 321, (1993).discussion. See v. 137Vogel, N.H. 322

ProgressiveII.

nextWe consider whether the trial court erred when it concluded that
the petitioner rightforfeited her coverageto excess theunder Progressive
policy because she failed to obtain consent from Progressive before she

withsettled Allstate. ProgressiveThe policy includes a consent-to-settle
provision, which “Ifprovides: isrecovery bymade an personinsured under
this apolicy responsiblefrom orparty that party’s insurer ourwithout

consent,written the person’s rightinsured to underpayment any affected
coverage will no longer exist.”

The trial court determined that the petitioner theviolated consent-to-
settle provision because she settled with Allstate without first obtaining
Progressive’s consent. Despite argumentthe topetitioner’s the contrary,
the trial court Progressive’sconcluded that in approximatelysilence the 90

(the27,days between March 2009 date on which the petitioner informed
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(theAllstate), 2,2009Julyandher settlement withProgressive potentialof
proceeds), did notpetitioner received the settlementdate on which the

provision.an of the consent-to-settleimpliedconstitute waiver
that, did notProgressivebecauseappeal, petitioner arguesOn the

denyits intent to herexpressly conveyto 27 letter andrespond her March
time,”period Progressiveofto settle “within some reasonablepermission

disagree.consent-to-settle Weright rely upon provision.its to thewaived

has the ofProgressivethat burdenpetitioner arguestheAlthough
“reasonable,”27 wasrespondfailure to her March letterthat its toproving

fact, that waived itsdemonstrating Progressivein the burden ofshe has
v.provision.the See Gianola Continen­right relyto consent-to-settleupon

(2003). waiver,Co., 213, petitioner214 To establish thetal 149 N.H.Cas.
“intent toexplicit language” indicating Progressive’seithermust “show

it be inferred” thata or conduct from whichright, [could]knownforego
context,Id. In insuranceright.to abandon that theProgressive intended

insurer,that[,] if theof of is withsubstance the doctrine waiver“[t]he
existing primary liability,of anknowledge the facts which would bar

force,as inliability by treating policysuch the it willrecognizes primary
toplead primary liability.”not to such facts avoid itsthereafter be allowed

omitted). “Thus, an waiver mustimpliedId. and brackets be(quotation
breach,insurer, aacts or of the after ofpredicated upon knowledgeconduct

of of the an intent tovalidity policy,to show a the andtending recognition
(quotation,avoid it for the known breach.” Id.rightthe torelinquish

omitted). Examples of conduct to show thatellipsis, emphasis tendingand
investigatingof the include therecognizes validity policythe insurer the

by disclaimingto claimresponding requestclaim or the insured’sinsured’s
questiona at 214-15. is acoverage upon specificbased defense. Id. Waiver

fact, trial unless itof and will not overturn the court’s determination iswe
Coatclearly Properties Burlington Factoryerroneous. So. v.Willow of

(2009).494,N.H., 159 N.H. 499

Here, trial is not erroneous. Like thefinding clearlythe court’s
“inGianola, recognition policy”in no action of theProgressiveinsurer took

Gianola, Progressiveatsettlement was 149 N.H. 215.before the reached.
to the March 27 letter. Id. Even ifwerespond” petitioner’sfailed to“simply

thatassume, argues, provisionas the consent-to-settlepetitionerthe
letter,her 27respond Progressive’sto Marchrequired Progressive to

an See id. As weimpliedfailure to do so does not constitute waiver.
Gianola, arguedin that the insurer wasin which the insuredexplained

claim,to notice of are notby regulation respond “[w]eto hisrequired
silence, itsdespite legalthat theby [insurer’s]the...persuaded argument

, (quotationto to waiver.” Id.obligation ... is sufficient establishspeak
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omitted). Progressive’s with regard petitioner’ssilence to the 27March
letter does not constitute conduct that either treats the as if itpolicy were
in force or intent to relinquish Progressive’s rightevinces rely uponto the

id.provision. Accordingly, rejectconsent-to-settle See because we the
assertion thatpetitioner’s Progressive right relywaived its to upon the

upholdconsent-to-settle trialprovision, we the court’s determination that
torightshe forfeited her excess coverage Progressiveunder the policy.

III. Commerce

We next address whether the that,trial court erroneously determined
pursuant to the “other provisioninsurance” the partof theUIM of
Commerce Auto policy, obligatedCommerce is “dropto to providedown”

UIM toprimary coverage the petitioner.
The other insurance clause at provides, part:issue in pertinent

If applicablethere is other insurance available under one or
provisionsmore policies or of coverage that is tosimilar the

providedinsurance under this Part of the policy:

Any2. insurance we withprovide respect youto a vehicle do
not own shall be excess anyover collectible insurance providing
such acoverage on basis.primary

3. the coverageIf under this ispolicy provided:

basis,a. On a primary we will pay only our share of the
loss that be paidmust under insurance providing cover-
age on a primary basis. Our share is proportionthe that

limitour of liability bears to the total all applicableof
limits of liability for coverage on aprovided primary
basis.

basis,anb. On excess we will pay only our share of the
loss that be paidmust under insurance providing cover-

on anage excess basis. Our share is the thatproportion
our limit liabilityof bears to the total all applicableof
limits of liability for oncoverage provided an excess
basis.

added.)(Emphases The HampshireNew UIM coverage endorsement adds
following:the respect‘With to ‘property damage’, this insurance shall
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toapplicablethe limits of other collectible insuranceonly anyafterapply
added.)(Emphasisdamaged have been exhausted.”propertythe

clause, theof other insurance becauseplain meaningto the thePursuant
own,motorcycle anya that she did notinjured ridingwhilepetitioner was
coverage.to be excessCommerce was consideredcoverage provided by

Indeed, policynot that the insurancedispute primarydopartiesthe
is apolicy secondaryto and that the Commerce Autobelongs Foremost

byto Foremost.providedthat is excess thatpolicy, providing coverage
clause, however, arguespetitionerthe theRelying upon other insurance

coverage because“drop provide primarymust down” tothat Commerce
norcoverage policyunder the Foremost is neither “available”primary

the the “available” and “collectible” areTo wordspetitioner,“collectible.”
and, therefore, interpret strictly againstwe must themambiguous because

insured, Tromblyin of see v. Blueinsurer and favor thethe Cross/Blue
(1980),Shield, 764, they “actually771 mean available”120 N.H. and

Ass’n,v. Mutual Tornado Insurance“actually collectible.”See Benzer Iowa
1974).(Iowa385, Thus, reasons, primaryshe because216 N.W.2d 390-91

“actuallynor fromcoverage “actuallyis neither available” collectible”
Foremost, correctly that Commerce must “dropthe trial court decided

(e.g., coveragecoverage provideand withprovide primarydown” her UIM
$250,000 damages).for her first worth of See id.

inagree ambiguityto that terms create an theappearsCommerce the
clause, them to meaninterpretinsurance but contends that we mustother

and See v.“reasonably “reasonablyavailable” collectible.” UnitedHoffman
(D. 1987).Ass’n, 922, 925Supp.Auto. 671 F. Conn. CommerceServices

was, fact,under the in “available”coverage policycontends that Foremost
“collectible,” failure topetitioner’sand that the unreasonable effectuateand

coveragesuchclaim for does not render “unavailable” andcoverage,her
Thus, argues, underprimary coverage“uncollectible.” Commerce because

ofmeaningand collectible within the thepolicythe Foremost is available
clause, an and onlyinsurance Commerce remains excess insurer needother

(the$250,000 limitpetitioner’s damagesthe exceedprovide coverage after
the policy).under Foremost

a oflanguage questionThe of insurance is lawinterpretation policy
(2014).153, 156Co.,Ins. 167N.H.for this court to decide. White v.Vt.Mut.

an in allinterpreting policy,fundamental of insurance asgoal“The
contracts, intent the Bates v.carry contracting parties.”is to out the of

(2008).Co., 719, To parties’N.H. 722 discern thePhenix Mut. Fire Ins. 156
intent, of contract itself. Id. Inlanguagewe first examine the the

ordinary meaninglook the and oflanguage, plainwe tointerpreting policy
White, N.H. at 157.We construe the termswords in context. 167policy’sthe
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the apolicyof as would reasonable in theperson position of the insured
aupon readingbased more than casual of apolicy Policythe as whole. Id.

objectively,terms are construed and where the aterms of arepolicy clear
unambiguous,and we language ordinaryaccord the its natural and

meaning. Id. We need not the parties’examine reasonable ofexpectations
coverage when a is clearpolicy unambiguous;and ambiguity,absent our

for the parties’search intent is limited to of the policy.the words Id. The
fact that the parties may disagree on the of a orinterpretation term clause
in an policy necessarily Bates,insurance does not an ambiguity.create See

at an exist,156 N.H. 722. For toambiguity disagreementthe must be
White, 157;reasonable. See 167 N.H. at Colonysee also Ins. v.Co. Dover

(2009).628,Indoor Climbing Gym, N.H. 630158

“In determining exists,anwhether we willambiguity look to the
ambiguity, context,claimed consider it in appropriateits and construe the

accordingwords used to their plain, ordinary, and popular definitions.”
Co.,Colony Ins. 158 N.H. at 630. “If ofone the meaningsreasonable of the

language policyholder,favors the ambiguitythe will againstbe construed
insurer,” id.,the in order to honor the insured’s reasonable expectations,

(2012).196, 203Ins.Great Am. Co.v. 164N.H.Christy, However,when “the
clear,policy language is this court will perform amazingnot feats of

linguistic agymnastics to find purported ambiguity simply to construe the
policy against the insurer and create it iscoverage where clear that none

Co.,Colony omitted).was intended.” Ins. 158 N.H. at 630-31 (quotation
In the context of UIM coverage specifically,when construing clauses that

issue,are to at jurisdictionssimilar that are as todivided whether the
inlanguage Rivera,such clauses is ambiguous. v.Compare Garcia 879 F.

(D.P.R. 1995) (clause170, 172Supp. thatproviding anyfor autocovered
own,that insured did not insurance under “ispolicy anyexcess over other

collectible insurance” is not ambiguous), and Vrabel-Kilby v. Nationwide
Co., (111.4-11-0965, 7037596,Mut. Ins. No. 2012 atWL *6-7 Ct.App. June

2012) (clause27, inproviding, pertinent ifpart, that “there is other
for injuryinsurance anbodily bysuffered insured aoccupyingwhile motor

owns,vehicle” other than one the insured coverageinsurer’s “is excess over
any other ...collectible insurance” is unambiguous), Hoffman,with 671 F.

that,atSupp. providing924 (policy regard bodilywith to injury sustained
own,while occupying a vehicle that didinsured not insurance applied “only

anyas excess overinsurance other similar insurance available to such
insured and applicable to such as primaryvehiclefs] insurance” is ambigu-
ous because the word omitted),“available” couldmean anything) (emphasis
Benzer, at (same),216 N.W.2d Co.,387-88 and Narron v. Cincinnati Ins. 97

(Kan. 2004)1042, 1046, (clauseP.3d 1048 providing anythat insurance
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bynot insured “shall be excess overto vehicle ownedregardwithprovided
ambiguous).insurance” isany other collectible

the of theinstance, court had to determine extentGarcia, for theIn
insurer, CompanyFire InsuranceNational Unionof the excessliability

(National insurer,Union), the of thelight insolvency primaryin of
Garcia, Supp.879 F. at 170-71.NationalSeguros.Insular deCorporación

at inan similar to the one issue thisexcess clausepolicyUnion’s included
you policy providesauto own thisprovided: anythat “For coveredcase

don’t own the insuranceany youinsurance. For covered auto thatprimary
atby anyis over other collectible insurance.” Id.policythis excessprovided

omitted). “anythat otherphrase172 court concluded the(quotation The
court determined thatambiguous.was Id. Thecollectible insurance” not

“does notliability under its “other insurance” clauseNational Union’s
.. . hasunderlyingunless and until the insurerattach to National Union

Id.coveragehas liable to insurance limits.” Thepaid payor been held its
that, insolvent,primarythe insurer is the excess insurercourt held when

Id. The courtprimarynot down to act as the insurer. observeddropdoes
carrier,”a smaller risk than a primarythat an excess insurer “assumes does

provide primaryNational Union to down torequire dropand that to
agreedit had“place a risk on National Union which nevercoverage would

172,atto Id. 173.assume.”
and tocourts have found the terms “available” “collectible” createOther

“available,”explained regardwith to the word thatambiguity. As one court
‘infrom hand’ or to ‘withinanything ‘actuallyword “could mean received’
” F. atHoffman, Supp.reach’ or obtainable.’ 671 924.‘conceivably

as to howambiguousthat have found the terms are divided bestCourts
instance, in found thealthoughto them. For the courtinterpret Hoffman

to itescape ambiguous,of the “available” in an excess clause beuse word
“strictly” insurer toagainstdecided that it would not construe the word the

Instead,at 925. the court concluded:“actuallymean available.”Id.
toThe would beseemingly approachbetter and more reasoned

available,reasonablyto mean that which isconstrue “available”
effort, time,viz, a of or occur-passageavailable with reasonable

to meanpartiesof events. Had the intended word[therence
available], the or “received in hand”words “recovered”actually

however,“available,” permits,Thehave been used. wordwould
dictates, that the was to funds which were obtain-and reference

termlegal Construingor reach of the insured. theable within the
of the and thein this manner allows the interest both insured

is topurpose coverageto be The of excessprotected.insurer
thecoverage bythecoverage providedadditional whenprovide

for loss.fullynot an insured hisprimary policies compensatedoes
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ifObviously, purposethis the canis emasculated insured bypass
bythe the carriercoverage provided primary and seek relief from

the excess carrier or if the isprimary carrier allowed to circum-
by settlingits with the victim for lessobligationsvent than his full

damages, exhausting coverage,without its only passto the burden
of the remainder of the full to thedamages excess carrier. The

meaning Thus,word “excess” loses its either byunder scenario.
the wordconstruing “available” to mean that which is reasonably

available ensures that the excess expectationsinsurer’s are pro-
tected, i.e., its coverage trulythat will be excess. On the other
hand, the expected coverageinsured excess and that expectation

protected byis himrequiring only to do that which is reasonable.
protectionThe insured’s is inpreserved the excess carrier’s

coveragerecited which is available after other available coverage
is exhausted. His is toprotection onlylost the he orextent waives

unreasonablyfails to effectuate a claim to the primary coverage.
An thus torequired onlyinsured is do what is reasonable to obtain

available, If,the primary coverage. efforts,after reasonable there
available,no other coverageis then the coverageexcess can be

tapped clearlyas was what both couldparties and should have
contemplated.

(citation omitted).Id. The court determined that the inplaintiff that ease
to act reasonablyfailed he to seekbecause failed UIM undercoverage the

primary Thus,policy.insurance Id. at 925-26. the court reduced the UIM
coverage the plaintiff undersought the excess insurance policy by the
amount of the coverageadditional that would have been to himavailable

the primaryunder insurance 926.policy. Id. at
contrast, court inBy “available,”the Benzer concluded that the word as

clause,anused in escape ambiguousexcess was meant actually,and not
theoretically, Benzer,available. 216 at 391. that,N.W.2d The court reasoned
when construing languagethe “with broad protectivethe ofdesign the

mind,legislature” in it “permits the to[excess avoid . . .payinginsurer]
thedamages only to extent those damages paidwere in fact by ‘other

Id.;(primary) insurance.’” Toney v. Co.,see Shelter Ins.Mut. No. CA
(Ark.88-305, 72285, 28, 1989)at *1-3 App.WL Ct. June1989 (construing

escape decidingexcess and thatclause the word “actually“available”means
available,” in oflight the ofpurpose uninsured coverage,motorist which is

motorists”).“to protect the insured from financially irresponsible

persuaded that,We are as inused the “other insurance” clause at
issue, the words “available” and do not an“collectible” create ambiguity. We

the Vrabel-Kilbyfind decision in ofinstructive. The facts Vrabel-Kilby are
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case,in there threein this As the instant wereto case.similar those
(1) Club,AAA MotorChicagoon the risk:insurerspotential a/k/a

in(AAA), plaintiffthe wasinsurer of the vehicle whichtheMemberselect
(2)own; Mutualnot Nationwide Insurancewhich the didinjured, plaintiff

(3)(Nationwide), insurer; Vikingand Insuranceplaintiff’stheCompany
thethe of that caused accident.(Viking), insurer the vehicleCompany

case,in7037596, petitionerat the this the2012 *1. LikeVrabel-Kilby, WL
Vrabel-Kilby primaryin did not make a UIM claim with theplaintiff

(AAA). Moreover, AAAalthough policyrequired plaintiffId. the theinsurer
settlement, failed to do whennotify plaintiffin of a the soto the insurer case

Nationwide, case,in thislike Commerce deniedViking.she settled with Id.
similarlyprovided,its insurance” clause whichcoverage uponbased “other

clause, if the isAuto “other insurance” that insuredto the Commerce
own, coveragein a motor other than her the insurer’sinjured while vehicle

*2, *6,at *7. . Id.anyexcess over other collectible . insurance.”“is
omitted).(quotation

thatin first concluded the “other insurance”Vrabel-KilbyThe court
clause,thatunambiguous.was Id. at *7. The court held theclause

ifto anaccording plain meaning, “clearlyits informs insuredinterpreted
vehicle,injured in another she first must recover from otherperson’sshe is

... fromanythingcollectible she can collect Nationwide.”insurance before
Id.

the rightThe court then determined that forfeited her toplaintiff pursue
notify AAA of heragainst by failing potentialher UIM claim AAA to

that,at *8. court concluded evenViking.settlement with Id. The further
AAA,she her to her UIM claim thethough right pursue againstforfeited

AAA constituted “other insurance” withinpolicy’s coverageUIM collectible
of Id.policy.the of the “other insurance” clause the Nationwidemeaning

that, the filed1 claim with“plaintiffThe court when her Nation-explained
¿e.,wide, existed, AAA’sother collectible insurance underinsured motorist

that, satisfythecoverage.” plaintiffThe court decided because “failed toId.
requirements poliey[,]... coveragethe for under the AAA undercoverage

policy implicated.”the Nationwide was not Id.
the in conclude that the other insuranceVrabel-Kilby,Like court we

“clearlyin Auto anpart policyclause UIM of the Commerce informsthe
vehicle,person’sif in first recoverinjuredinsured she is another she must

.from other . . she can collect . . . fromcollectible insurance before
case, petitioner’sId. *7. In the of theat context this[Commerce Auto].”

“actuallyand“actuallyof the to mean available”construction terms
Aofinterpretation policy.is not a the reasonablecollectible” reasonable

in could not have understood thatposition petitionerthe of theperson
andpolicythe Foremost would be “unavailable”coverage under
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merely“uncollectible” because she forfeited righther to recover thatunder
policy. petitioner’sThe construction would purposeeviscerate the anof

clause,excess insurance which is “to provide coverageadditional thewhen
coverage provided by the notprimary policies fullydoes ancompensate

added).insured for his loss.” 671Hoffman, Supp. (emphasisF. at 925 That
would be rendered “ifpurpose meaningless the insured can bypass the

coverage provided by primarythe carrier and relief fromseek the excess
carrier.” partiesId. Had the intended the words “available” and “collect-

to “actually collectible,”ible” mean available” and “actually they would have
words, “collected,” “recovered,”used different such as or in“received

hand.” See id.

plaintiff Vrabel-Kilby,Like the in petitionerthe forfeited righther
Foremost).coverage (here,to under the primary insurance policy

7037596,Vrabel-Kilby, However,2012WL at just*8. as coverage under the
primary policywas and *7,available collectible in id.Vrabel-Kilby, at tooso
coverage under the Foremost policywas “available” and “collectible”in this

In Vrabel-Kilby, onlycase. the thatreason the notplaintiff was entitled to
coverage the primary policyunder was because she did not complywith the

here,atpolicy’sterms. Id. *8. Similarly, onlythe reason petitionerthat the
is not entitled to undercoverage the Foremost ispolicy because she failed

bringto six yearsher claim within of the accident. Like the incourt
that,Vrabel-Kilby, we hold the petitionerbecause her rightforfeited to

pursue her UIM claim against primary (here, Foremost),the insurer the
primary policy’sinsurance UIM coverage constitutes “available” and
“collectible” insurance within the ofmeaning the “other insurance” clause.

Accordingly,See id. we reverse the trial contrarycourt’s determination and
its conclusion that requiredCommerce is “dropto down” and provide

Thus,primary coverage. insurer,because Commerce continues as an excess
it has no obligation payto UIM benefits under the Commerce Auto policy

$250,000.until the petitioner’s damages exceed
Although that,Commerce contends even though petitionerthe forfeited

rightsher the Progressive policy,under “the coverageavailable theunder
policyCommerce . . . will apply proportionately coverage[A]uto with the

that would have been available to under the Progressive policy[her] had
she not her rightsforfeited to coverage,”we decline to indecide this issue

firstthe instance. We similarly decline to when coveragedecide theunder
Commerce ispolicy triggered,Umbrella despite Commerce’s assertion that

notit is untiltriggered petitionerafter the has exhausted the underlimits
the Commerce Auto andpolicy the limits that beenwould have available
under the Progressive policies.Foremost and mayCommerce make these

remand,arguments, on in the trial court.
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ConclusionIV.

thesummarize, peti-thattrial court’s determinationTo we affirm the
thecoverageinsurance underprimaryto recoverrighttioner forfeited her

coverage underinsurancerighther to recover excessForemost andpolicy
that mustits conclusion Commerceand reversepolicythe Progressive

proceed-remand for furthercoverage.to We“drop provide primarydown”
opinion.with thisings consistent

in reversedpart;Affirmed
in and remanded.part;

Lynn, BASSETT, JJ.,Conboy, concurred.and
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