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Here, the trial court found that “because the did not[easement]
2010,”require untilsignificant repair there had “not abeen ofcourse

dealing majorabout repairs parties.”between the The evidence supports
testimonythis Thefinding: Wageestablished that Green did not seek

Hodgesescontribution from the toprior 2010 because it notwas until “the
yearslast few that the replaced.”road needed to be Accordingly, we uphold

the trial court’s thatfinding partiesthe had not established a ofcourse
relieving Hodgesesconduct the anyfrom obligation to contribute theto

and repairmaintenance of the easement.

Affirmed.
DALIANIS, C.J., HICKS, Lynn, Bassett, JJ.,and and concurred.
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P.A.,Chant, Conway T Meier on(Christopherof NorthCooper Cargill
brief), Raymondfor and Pamela Choquette.the

brief,TV, Lancaster, andby Roy, KellyL. of for Jason ThomasRiff,John
Robichaud, Roy.E.and Philippe

(theCONBOY, filedRaymond Choquette petitioners),and PamelaJ.
(P.E.against Roy), individuallyE. and aspetitions Philippe Royseparate

Trust, andRoy Family Roy, Kellyof the Jason and Thomastrustee
(the consolidated actions relate to therespondents). TheseRobichaud

of, of, byto ofparcels originallytransfer and access certain land owneduse
by respondents. Thecurrently petitionersand owned thepetitionersthe

J.), respondentsan of and theSuperior (Vaughan,order the Courtappeal
part,affirm in reverse in and remand.cross-appeal. part,We

I. Background

1986,Infound, followingtrial the the facts.supports,The court or record
400 acres of land off Hall Streamapproximatelypetitioners purchasedthe

1988, subdividinghad andPittsburg. By petitioners begunin theRoad
they conveyedof of which toselling portions parcel,this 400-acre some

2002, many1988 of thebuyers lot-by-loton a basis. Between andvarious
however,covenants; deeds,theparcels conveyed subjectwere to restrictive

uniform covenants.did not contain
1999, a to P.E. and his lateRoysold 103-acre tract wife.petitionersIn the

petitioners’for the land:parcelthis contained two easements overThe deed
twenty-foot right-of-anda to Hall Road afifty-foot right-of-way Stream
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way. fifty-foot wayThe of would have connected theright parcel103-acre
Road,directly to Hall Stream but it has not been constructed.

RoyThe stated that RE. his responsibledeed and wife were for the
costs the twenty-foot right-of-wayconstruction of and also for its mainte-

nance, long as were ofthey right-of-way.”as the “sole users said The deed
users,further nospecified theythat when were its solelonger the

was be “apportioned equallymaintenance to between the users.” The
twenty-foot right-of-way “Roywas constructed and now is toreferred as

RoyBoulevard.” Boulevard connects the 103-acre toparcel “Sugar Shack
R.O.W.,” by petitionerwhich is a road owned Raymond Choquette. Roy

a drivewayBoulevard was intended to be for a future residence on the
parcel, provide103-acre and was never intended to access to permit future

was,ofdevelopment parcel; nonetheless,the it eventually physically
fiftywidened to feet.

Sugar toShack R.O.W.connects Hall andStream Road terminates at the
corner the parcel.northeastern of 103-acre theAlthough onlyway to access

Roy isBoulevard to travel from Hall SugarStream Road over Shack
R.O.W., deed P.E. Roythe to does not him anexpressly grant easement

Sugarover Shack P.E. Roy’s testimonyR.O.W. hesuggests that has used
Sugar Shack R.O.W. to theaccess northeastern corner of the 103-acre
parcel he toacquired property.since title the P.E. Roy previouslyhas

maintenanceperformed and onrepairs Sugarboth Shack RoyR.O.W.and
The petitioners objectedBoulevard. have P.E.to Roy’smaintenance of both

roads, times,and, at have interfered P.E. Roy’swith use of the roads.
2002,In the anpetitioners filed for“Application Registration aof

(SubdivisionSubdivision” Application) with the New Hampshire Attorney
General, proposedwhich a subdivision of their withproperty six restrictive

covenants)(applicationcovenants 2002,for the lots. In Mayfuture a
RegistrationCertificate of inwas recorded the CountyCoos ofRegistry

Deeds, but it did not recite or anyrefer to restrictive covenants.
2004,In petitionersthe conveyed parcelstwo identified in the Subdivision

First,Application. they sold Lot 33-12to the predecessor-in-Robichauds’
by warrantytitle a deed that contained restrictive covenants that were

“substantively materiallyand from applicationdifferent” the covenants.
Next, petitioners conveyedthe Lot to Roy,33-13 P.E. as trustee of the

Trust,George RoyM. aby warranty thatdeed also included restrictive
covenants that were “substantively materiallyand different” from the
application covenants. At the time that these lots were conveyed, no other
lots inidentified the Subdivision Application had been conveyed, and the
application covenants had not been in Coos Countyrecorded the Registry
of Deeds.
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aa deed withby warrantyin 2007Lot 33-12The purchasedRobichauds
In2004 deed.in predecessor’sto that contained theirdescription identical

awarranty descriptiona deed with2010, Roy byLot 33-13acquiredJason
2011, petitioners2004 In thedeed.predecessor’sidentical to that in his

they to amend theRoyand that wantedthe Robichauds Jasonnotified
covenants. TheapplicationLot to include theLot 33-12and 33-13deeds for

objected to the amendments.Roy proposedandRobichauds Jason
declaratorya for reliefpetitionfiledpetitionerstheSubsequently,

Sugarusing maintaininghim from and ShackRoyRE. toagainst prohibit
They separatealso filedmaintaining Royfrom Boulevard.R.O.W. and

Roy and the Robichauds. Thebyto reform the deeds held Jasonpetitions
counterclaims, trialand the courteach filed answers andrespondents

theconsolidated actions.
trial, requeststhe topetitioners’a the trial court deniedFollowing bench

With to theRoy’s respectand deeds.reform the Robichauds’ Jason
P.E. the trial courtRoy,reliefrequest declaratory againstforpetitioners’

forSugarhas the to over Shack R.O.W.Roy rightthat P.E. travelconcluded
“no rightthat has toegress parceland to his 103-acre but heingress

Royroad.” trial court also ruled thatmaintain... or interfere with the The
right-of-way adjacent may“is a common that the landownersBoulevard

and that thesharing responsibilities,”the costs andagree byto maintain
Roy Finally,toindependent righthave no maintain Boulevard.petitioners

forfor counterclaims breachrespondents’the trial court found no basis the
and, recovery ofrequestedof title bad faith denied theirconsequently,and

Thisattorney’s appealfees and costs. followed.

SugarRE. Easement overRuling Regarding Roy’sII. Trial Court’s
Shack R.O.W.

bythe trial court erredpetitioners’ argumentWe first address the .that
assert thatSugar TheyRoyP.E. an easement over Shack R.O.W.granting
overright Sugarnot include a of accessparcelthe deed to the 103-acre does

merger” byof“ignore[d]and the trial court the doctrineShack R.O.W. that
to authorizeagreementin the and saleupon language purchaserelying

right.such a

taken, fardoctrine, must be somerger “prior negotiationstheUnder
concerned, mergedhave in thatthe deed to beenas the construction of is

instrument, engagementthat the wholepresumption beingthe conclusive
it, writing.”toand manner of were reducedof the the extent andparties,

(1866) omitted);235, see also(quotation47 N.H. 253Company,Wells v.
(1977). thisHixon, 35, Accordingly, topursuant117 N.H. 38Russell v.

in athat included contractdoctrine, the wereagreements partiesbetween
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sale extinguished mergedfor are and into the Seedeed. 77 AM. JüR. 2D
(2006).241,§Vendor and Purchaser at 318 “The rule that a contract is

merged in a deed applies where the provisionsdeed contains which are
contract,inconsistent with provisions in the thewhere deed varies from

that for instipulated the contract and where the purchaser protests against
deedaccepting performancethe tendered as full of the contract.” Id. at 319

(footnotes omitted).
court,The trial in evaluating petitioners’the request prohibit Royto P.E.

R.O.W.,from ausing portion Sugarof Shack “examined” both the deed and
purchase agreementand forthe sale the parcel.103-acre The andpurchase
agreementsale states that the “Seller toagrees give buyers deeded access

over roadexisting by Raymond Choquette”;owned the trial court found
Sugarthat Shack “existingR.O.W. is the road” referred to in the

agreement.

interpretation law,The of a courttrial order is a question of which we
237, (2011).de v. Kay,review novo. State 162 N.H. 242 uponBased our

of case,review the order in this we cannot conclude that trialthe court
inupon languagerelied the andpurchase agreementthe sale to reach its

decision that P.E. Roy grantedwas a toright Sugaruse Shack R.O.W.
Rather, the trial court recognized that P.E. Roy’s deed did not include

“ ”language granting RoyP.E. ‘deeded existing ],’access over [the] road[
then correctlyand recited the on merger,law “As resultstating: the of the

Merger, purchasedoctrine of agreementthe and Sale merged into the deed
conveyanceof and extinguished.”was weConsequently, persuadedare not
theby petitioners’ argument that trial ignoredthe court the merger

“pull[ed]doctrine the ofrightand access from inlanguage [purchasethe
and sale agreement], and such a right where it is not included in theadd[ed]
deed.”

disagreeWe also petitionerswith the to the that argueextent thatthey
trial bythe court granting Royerred P.E. a ofright access over Sugar

Shack the necessary.R.O.W. because access was not Although not ex-
pressly by court,stated the trial we its asinterpret findingorder that P.E.

had anRoy by implicationeasement Sugarover Shack R.O.W.

An by implication if,easement is presumed “duringto exist ofunity
the animposestitle owner apparently permanent and obvious servitude on

another,inone tenement favor of which at the of oftime severance title is
reasonably necessaryin use and is fairfor the enjoyment of the tenement

(1990)Raab, 711,to which such use is beneficial.”Blaisdell v. 132 N.H. 716
omitted). However,and(quotation ellipsis because “this doctrine is based

theoryon the of impliedan grant, the circumstances surrounding the
conveyance control.” Id. questionThe is whether “the couldparties
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granted.” (quotationthat not Id.righthave the wasreasonably thought
beomitted). byan will notimplicationlaw that easementThe is well-settled
Angrant.to the Id.it be convenient havemerelyfound because would

Id. atparties agreed.the soimplication onlyarises becausebyeasement
a ofquestionan easement isimpliedof there was717. The issue whether

its if a reasonablecourt, findingand will not disturbfact for the trial we
on the evidencehave the same conclusion basedcould reachedperson

Id.presented.

that, theconveyanceat time of fromtrial court concluded theThe
Roybyto access P.E.parties permitto RE. the intendedRoy,petitioners

Royits Boulevardto of intersection withpointover Shack R.O.W. theSugar
court grantedof The trialparcel.and to the northeast corner the 103-acre

conclusion, includingthistospecific requested findings supportfactual
thefindings relating necessity. example,to easement’s Forrequested the

that, at ofRoy’s requested findingtrial P.E. of fact the timegrantedcourt
‘Sugar“the road in for subdivision wasconveyance, only th[e]existence

”[R.O.W.],’ Boulevard,the access and thereforeonly Royand that toShack
Hall Road.parcel, Sugarthe is over Shack R.O.W. to Streamto 103-acre

toseparate right-of-wayThe found that the 50-foot connecttrial court also
Indirectly Hall Stream Road had not been built.parcelthe 103-acre to

theaddition, Roy boughtthat he not have propertyP.E. testified would
he theSugarwithout to travel over Shack R.O.W.and that needsrightthe

on trialrepair property.access to reach his house and to culverts his The
Roy’s testimony Sugarthat that he has usedsuggestscourt found P.E.
acquired parcel.title to the 103-acre The trial courtShack R.O.W.since he

this and thatRoy’sP.E. on issue foundspecifically testimonycredited
the was credible. Accord­Raymond Choquette’s testimony contraryto not

thefindings supported bythat the court’s areingly, we conclude trial
record, afindingsand such are sufficient to establish that reasonable

that, theconveyance,have at the time of easementperson would concluded
“reasonablyand obvious” andSugar “permanentover' Shack R.O.W.was

Blaisdell, 132enjoyment parcel].”for the fair of thenecessary [103-acre
N.H. at 716.

not thatargument that the trial court “did considerpetitioners’The
ismay permissive” misplaced.the have beenSugaruse of Shack [R.O.W.]

finding by implication.a an easement SeeAdversity requirementis not for
the have failed topetitionersat we conclude thatConsequently,id. 716-17.

by RoyP.E. an easementgrantingthat trial court erreddemonstrate the
by implication Sugarover Shack R.O.W.
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Ruling RegardingIII. Trial Court’s Maintenance Sugar Shackof
R.O.W.

Roy’s argumentWe next consider P.E. that the trial itcourt erred when
he, holder,concluded that as the dominant estate could not maintain Sugar

that,Shack R.O.W.He asserts “unless specifically contrary,stated to the
ofgranteethe a takesright-of-way by implication rightswhatever are

necessary enjoy right-of-way,”to thatthe and there was no evidence that
partiesthe to limit useRoy’sintended P.E. and maintenance of Sugar

omitted.)(Quotation agree.Shack R.O.W. We

“Generally, rightthe dominant tenant of an easement has a and the
duty to maintain an easement so that it can be for purposeused the for

granted,which it . . . bywas unless otherwise required the easement or
agreementother to the contrary.” Village Green Condo. Ass’n v. Hodges,

497, (2015) omitted);167 N.H. 501 (quotation ellipsisand see also White v.
(1894)Co., (“The38, 42Hotel 68 N.H. ofgrantee a defined hasway the right

necessaryto do whatever is to make it passable or usable for the purposes
however,grant.”).named in sothe In the ofdoing, mayowner the easement

not the on“increase burden the servient or unreasonablyestate interfere
with the ofrights” 82,its owner. 25 Am.Jur. 2d §Easements and Licenses

(2004).at 581 The petitioners suggest that the rule thegranting dominant
rightestate holder the and to maintainduty the easement is dependent

theupon prior however,whether easement existed to conveyance;they, cite
no nor weauthority, any, supporthave found to this proposition.

Although the trial Roycourt concluded that P.E. righthas the to
Sugartravel over Shack to reach his parcel,R.O.W. 103-acre it found that
righthe had “no to maintain the road or interfere in any way,with the road

including maintenance____Only [petitioners]the torighthave the maintain
above,Sugar however,Shack As explained[R.O.W.].” the deed makes no

Sugar R.O.W.,and, therefore,mention of noted,Shack as the trial court the
notparties did its conveyance.address maintenance in the The petitioners

nothave identified otherany agreement Roywith P.E. displacesthat the
common law rule regarding easement maintenance. In the ofabsence such

agreementan to contrary,the RoyP.E. has the and toright duty maintain
his easement over Sugar Green,Shack R.O.W.See Village 167N.H. at 503.

The petitioners that trialargue correctly prohibitedthe court RoyP.E.
from maintaining ShackSugar R.O.W. because “the maintenance [was]
already being accomplished by petitioners] to serve in[the other lots [the]

that, if,subdivision.”We assert,note even as petitionersthe “maintenance
already being accomplished by[is] petitioners],”[the this fact alone does
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See id. atSugar Shack R.O.W.to also maintainRoy’s rightnot P.E.affect
both dominant andwhenobligationsmaintenance(discussing502-03

Prop-(Third)easement); RESTATEMENT OFutilize anservient estates
erty: (2000).4.13,§ at 631-32Servitudes

Roy’strial found that P.E.further assert that the courtThe petitioners
road,” “this wouldwith the and interferencewould interfere“maintenance

” of trialinconvenience.’ Our review thesubject ‘unnecessaryto[them]
Rather, the trialnot this assertion. becausesupportcourt’s order does

road,” itto the did notRoy rightP.E. “has no maintaincourt found that
actsspecificP.E. of maintenanceRoy’sreach the issue of whether

users thethe or other of easement.rights petitionerswith the ofinterfered
therefore, Royin that P.E.We, only rulingthat the trial court erredhold

overduty Sugarmaintain the easementrightdoes not have the and to
rulingthe trial court’s on this issueAccordingly,R.O.W. we reverseShack

warranted,for as the trial court deemsproceedingsand furtherremand
Roy’sof whether P.E. actionsnecessary,if determinationincluding,

the or other users of the easement.rights petitionersinterfered with the of
82,§and at 581.See Am. Jur. 2d Easements Licenses25

RequestIV. Denial DeedTrial Court’s of Reformation

argue by denyingthat trial court erred theirpetitionersThe the
byrelatingreform the to the owned the Robichaudsrequest to deeds lots

“Inapplicationand to include the subdivision covenants.by RoyJason
reformation, the instrumentorder to the evidence must show thatsupport

Pronovost,v. 97 N.H.agreement.” Gagnonis not true of theexpressionthe
(1951) omitted). of in a58, proof64 The “burden(quotation petitioners’

Sommers, 686, 690a one.” v. 143N.H.heavyreformation action is Sommers
omitted).(1999) Here, all of andreviewing testimonythe(quotation “[a]fter

exhibits,” failed to meetpetitionersthe trial court concluded that the “ha[d]
convincingof and that the deed doesbytheir clear evidence”proofburden

not the of theagreement parties.trueexpress

the ofparties, petitionersthe the have burden demon­appealingAs
(2014).737,Traina, 166 Basedv. N.H. 740strating reversible error. Gallo

it,order, challengesthe topetitioners’review of the trial court’supon our
law, theyand we conclude thatthe submitted on the relevantappeal,record

error. id.have not demonstrated reversible See

RequestFee Based Claimed BreachuponV.Trial Court’s Denial of of
DeedWarranty

bythe trial court erredcross-appeal, argueOn the thatrespondents
defendinginattorney’sfor fees and costs incurreddenying requesttheir
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warranty theagainst petitioners’their deeds claims. respondentsThe
that, in statutory requirementsassert accordance with the relating to

deeds,warranty petitioners requiredthe were to defend respondents’the
byfrom “allchallenges persons,”deeds even from challenges brought by

(2013).petitionersthe themselves. See RSA 477:27 The trial court con-
477:27,cluded the respondents “misinterpret[that inparticularly] RSA

of the claim by [petitioners] deed[s],”context the ... to reform and[the]
requested recovery.denied their

This a ofpresents question statutory interpretation.issue “We are the
of of legislaturefinal arbiter the intent the as inexpressed the words of the

Schultz, 608,statute considered as a whole.” FargoWells Bank v. 164 N.H.
(2013) omitted).610 (quotation We review the trial court’s ofinterpretation

a de novo. Id. “Weare guided bystatute a number ofwell-settled principles
statutory goalof construction. applyOur is to statutes in light of the

them,legislature’s enactingintent in in lightand of the policy sought to be
by Jaskunas, 515,advanced the entire statutory scheme.” Cocov. 159N.H.

(2009) omitted).(quotation518 “When construing statute,the of ameaning
first language statute,we examine the found in the and possible,where we

ascribe plain ordinarythe and tomeanings words used.” Id. at 518-19
omitted). isolation,“We(quotation interpret statutes not in but in the

omitted).context of the overall statutory scheme.” Id. at (quotation519

Hampshire generally Rule; is,“New follows the American that
statutorily judiciallyabsent or exceptions, partiescreated ownpay their

Ctr., (2014)attorney’s 790,fees.” LocalAppeal Gov’t 165 N.H. 813of
omitted). The(quotation respondents contend theythat are entitled to

thus,attorney’s upon and,fees and costs based RSA 477:27 theinvoke
statutory exception to the rule.

states,RSA 477:27 in part:relevant

A deed in substance followingthe form toappended this section
shall, delivered,dulywhen executed and have the force and effect

heirs,of in simplea deed fee to the grantee, successors and
use,assigns, to their grantor,own with covenant on the ofpart the

herself, heirs, administrators, that,for orhimself executors and at
deed,of deliverythe time the of such grantorthe was lawfully

in simple grantedseized fee of the premises, that the said
premises incumbrances, stated,were from all exceptfree as that

grantorthe had togood right sell and the same toconvey the
heirs,grantee, will,successors and assigns, grantorand that the
heirs, executors, shall,and the and administrators warrant and

heirs,the granteedefend same to the and assigns,successors and
against the lawful claims and demands of all persons.
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therefore, on the of thestatute, partfour covenantsseparateThe mandates
deed,(1) “that, grantorof such the wasdeliveryat the time of thegrantor:

(2) “that the saidsimple granted premises”;in of thelawfully seized fee
(3)incumbrances, stated”; “that thefrom all asexceptwere freepremises

heirs,the to theconvey grantee,to and samegood righthad sellgrantor
(4) will . . . warrant andgrantorand and “that theassigns”;successors

heirs, againstand assigns,the and successorsgranteethe same todefend
477:27; Coco,all see alsoand demands of RSApersons.”the lawful claims

andrequires grantorfourth covenant the to warrant159N.H. at 523. “The
same,’ is, right convey forth in thethat the clear title and to setdefend ‘the

Coco, previously159 N.H. at 523. have inter­first covenants.” Wethree
covenant, dutyas or the towarrantyreferred to the covenant ofthispreted

by warranty deed todefend, grantor conveys propertyas a whorequiring
granteesthe for theirindemnifytitle to the orpropertyeither defend the

so, atattorney’sin fees. See id. 523-24.expenses doing includingreasonable
warranty the toencompasses dutythe of the covenant ofGenerally, scope

4by H. T.against persons.all lawful claims third Seewarrant and defend
Property (3d1010,§ &Tiffany, Supp.The of Real at 276 ed. 1975Law

(Me. 2012).Crane, A.3d 295,1990); v. 37 298McCormick
are, law,”“as a of totheythat matter entitledrespondentsThe contend

to defend theirattorney’s petitionerstheir fees and costs because the failed
amongdiffer the wewarranty challenges respondents,deeds. Because the

Royfrom of theRoy’s separatelyP.E. claims those Jason andconsider
claims, that,Roy’s althoughWith P.E. we first noterespectRobichauds. to

petition,in answer thewarrantyhe the breach of covenants his toraised
to its on this- issue to therulingthe trial court have directedappears

However,and Robichauds.by only Roymade Jason thecounterclaims
presentsP.E. counterclaimapplicability Roy’sbecause the of RSA 477:27to

law,of we not remand the for the trial court’squestiona need issue
in the first instance.determination

Roy’s and ofchallengedThe P.E. use maintenancepetitioners
R.O.W., andSugar petitioner Raymond Choquettea road owned byShack

parcel. triggernot in the 103-acre In order to theincluded the deed to
— of or towarranty dutyfourth covenant in RSA 477:27 the covenant

— must a lawful claim or demandpetitioners’defend the suit constitute
Coco, 159one the first three See N.H.meaningwithin the of of covenants.

as of the523, argumentat P.E. has not articulated an to whichRoy
suit, interpretthe and we do notby petitioners’covenants are implicated

conveyrightand to set forth in thechallengethe suit as a to “the clear title
Furthermore, Roy’s impliedId. P.E. easement tofirst three covenants.”

implicatenotusingland Shack R.O.W.doespetitioners’ Sugartraverse the
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petitioners’ againstthe covenant encumbrances with torespect Roy’sP.E.
land. Because the suit did not involve of the inpetitioners’ any covenants

477:27, that RoyRSA we hold RE. is not entitled to statutory attorney’s
fees costs.or

We next consider whether the trial court erred in “finding] no basis for
the forcounterclaims breach of title” made by RoyJason and the

stated,Robichauds. notAlthough expressly Roy’swe Jason andinterpret
the thatargumentRobichauds’ to be the actionspetitioners’ against them

—to a challengeamounted under the covenant insecond RSA 477:27 that
incumbrances,the “were free from allproperties except as stated.” RSA

477:27.

ofpurpose“The the of[covenant] freedom from encumbrances is to
that the of property conveyedensure value the is bynot diminished any

encumbrances that have not in McCormick,been disclosed the deed.” 37
299. A encumbrances, however,A.3d at covenant against generally“is
as toregarded made,”in at itrelating things existence the time was and
upon facts“depends theythe as exist at the warrantytime the deed is

Covenants, (2005)89, (footnotes§20 2ddelivered.” Am. Jur. atEtc. 628
omitted); Ferrin, 421, (1902) (“[T]hesee Gill v. 71 N.H. 425 ‘incum­word

is not ordinarily broad, sense,brance’ used in a deed in its butgeneric is
andqualified bylimited the apparent purposes of the claimparties.”). “[A]

for ofbreach the of freedom from from[covenant] encumbrances arises a
complete McCormick,failure to andisclose encumbrance.” 37 atA.3d 299.
Accordingly, an deed,encumbrance has in a“[w]hen been disclosed even if
only by strong implication,” the covenant has not been Id.breached.

Reformation, contrast,in “is to all parties’made effectuate the
common that incorrectlyintentions were to writingreduced and to make an
erroneous instrument theexpress agreement.”real 66 Am. Jur. 2d

(2011) (footnotes5, omitted).§Instruments at 253Reformation of

jurisdictionhas reformEquity to written ininstruments but two
—(1) mistake, is,well-defined cases: Where there is a mutual that

minds,when there has been a ofmeeting an agreement actually
into, contract, deed, settlement,entered thebut or other instru-

ment, form,in its written express reallydoes not what was
(2)thereto;by partiesintended the and where has athere been

of party, accompaniedmistake one orby fraud other inequitable
conduct of the remaining parties.

(N.H.Eaton, 1889) omitted).371,A.Mullin v. 19 372 (quotation “The
of an forpurpose action reformation is achangeto written instrument by
some omitted orinserting provision existingsome sodeleting provision that
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Am.of 66agreement parties.”to the theoriginalconformsthe document
(footnote omitted). “In5,§ at 253Instruments2dJur. ofReformation

reformation, the instrumentmust show thatthe evidencesupportorder to
at 64Gagnon, 97 N.H.agreement.”of thenot the true expressionis

omitted). deed,of ato the reformationGenerally, “to be entitled(quotation
the 66in a to deed.”privity partya the or withpartyone be to deedmust

(entitled59, 304; §Am. § at id. 602d Instruments seeJur. Reformation of
instruments”); Lajoie,to Bourne v.privity original partiesin with“Persons

(Vt. 1987)359, 361 right“the to seek reformation(recognizing that540A.2d
their successorsoriginal to the deed andpartiesof a limited to thedeed is

title”).in

is, therefore, qualitativelyaction to reform a deedThe nature of an
McCormick, 37 A.3d atan title.challenging Comparedifferent from action

a to defend lawfulwarranty promisethat covenant of is(explaining298
Bourne, that(stating540 A.2d at 361by persons),claims third with

title).their inpartiesis to the and successorsoriginalreformation limited
feesattorney’swe that 477:27 does not authorizehold RSAConsequently,

v. 700Selby,of a See Andersonseekingfor an action reformation deed.
(N.D. 2005)696, (declining attorney’s702 to award fees underN.W.2d

Inc.by grantor); Realty,in action see also Civicwarranty deed reformation
(Haw. 1982)1361,Inc., (recog­P.2d Ct. App.v. 641 1362-63Development,

by party complainton third andnizing between attack titledistinction
deed).inmutual mistakealleging

that, mistake,Here, Roy’smutual Jasonpetitioners bythe asserted
covenants, andapplicationand did not includethe Robichauds’ deeds .the

suits,By their theparties.thus did not the true intention of thethey reflect
agreement theythe to reflect theattempted modifyto deedspetitioners

thatalleged conveyance. Consequently,at time of we concludeexisted the
the Robichauds were in theagainst Roythe suits Jason andpetitioners’

such,As thenature reformation and were not actions under the deed.of
477:27, and trial court did notimplicatesuits did not RSA thepetitioners’

onrequest recoveryin the Robichauds’ fordenying Roy’serr Jason and
of warrantytheir breach claims.

“[fjurther theorderingalso that forrespondents argue supportThe
fees, incurred inlegalto costs and[petitioners] pay [respondents’]the

356-A:16,Deeds, II.” RSAWarranty is found in RSA Seedefending their
(2009) Fullof “Land Sales(providing partcivil remedies as the356-A:16

fees).attorney’sAct,” to awardincluding court’s discretionDisclosure
reflect, have notHowever, respondents pointednot and thethe record does

to, in the trial court. See Lakesany they argumentthat thisevidence made
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(2013).Miller, 558,164Region Gaming v. N.H. 560 theConsequently,
burden,respondents satisfyhave failed to their as toappealing party,the

this court with a record sufficient toprovide demonstrate that the issue was
We,raised before the trial court and forpreserved our review. id.See

therefore, conclude that the trial court did not err in denying the
respondents’ attorney’sfor feesrequest and costs.

in part; reversedAffirmed
part;in and remanded.

Dalianis, C.J., HICKS, Lynn, BASSETT,JJ.,and and concurred.
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