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on an email that “previouslywas ruled to be inadmissible and was never
However,intointroduced evidence.” because we trialhave reversed the

claim,judgmentcourt’s on the CPA givenand that email atthe issue was
presented jury,not to the the theydefendants have failed to show that were

withprejudiced respect to breach of warrantythe claim.
Finally, the arguedefendants that the trial court by denyingerred their

motion in plaintiffs’limine to exclude evidence of mortgagethe balance of
$148,000.approximately Because this notargument was raised in their

ofnotice or inappeal questionsthe inpresented as articulated the
brief,defendants’ we deem argumentthis waived. Mgmt.See Granite State

Concord, (2013).City 277,& Res. v. 165 N.H. 294of

in part; andAffirmed
part.reversed in

■Dalianis, C.J., Hicks, CONBOY, LYNN,and JJ.,and concurred.
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Foster, Fuller,D.attorney general (StephenA senior assistantJoseph
attorney orally),on the brief and for the State.general,

defender,Johnson, Concord, theappellateM. chief of onChristopher
fororally,brief and the defendant.

(Bomstein,Lynn, J.),Superiorin Court theFollowing juryJ. a trial
heroin,ofdefendant, Makenzy Thelusma, possessionconvicted ofwas

2014).318-B:2,cocaine, marijuana. (Supp.RSA I The defendantand See
(1) he to policethat: an statement made theappeals, arguing inculpatory

(2)and evidence insufficient tosuppressed;should have been the was
heroin affirm.support his and'cocaine convictions.We

I

2012,9,AugustThe from record.following facts are derived the On
officer,a Berlin the defendant theSergeant Roy, police drivingobserved

a the car and the defendantwrong way one-way Roy stoppedon street.
card,a New York state identification but not a driver’s license.produced

unsuccessfullyin toseekingwas his cruiser determine whetherRoyWhile
license,had a arrived to assist.the defendant valid driver’s Officer White

At point,the to the vehicle. thatWhite obtained defendant’s consent search
“Chance,”individuals, foot.WedgeNika the scene onapproachedtwo and

car. toldspoke approached RoyThe to the defendant and hisindividuals
to off.” out of his car walked over to thegotthem “back The defendant and

two, Roywallet. saw that thegivethat he to hissaying going Wedgewas
hand, sayin not what elsehad more than a wallet his but coulddefendant

andstop,had. told defendant to but the defendantRoythe defendant the
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Wedge exchange.” Roy“made an that aWedgethen observed had wallet
a inand “wad” of cash her hand and that appeared tuckingshe to be

custodyinto her bra. then ofsomething Roy Wedge,took and pinned her
time,the defendant’s car near theagainst open driver’s side window.At this

Roytook of thecustody makingWhite defendant. While and White were
arrests,these Chance approached began yellingand and threatening them.

Chance,toRoy pointused one hand his taser at holding Wedge by her left
arm, leaving right performed quickher arm free. aWhite search of the

cruiser,and him inputdefendant his and then unsuccessfully attempted to
apprehend Chance.

Officer Santos from the DepartmentGorham Police then toarrived assist
Roy and Before thetransportingWhite. defendant to the policeBerlin
station, marijuana.searched himSantos and found Before transporting

station,Wedge to the Roy searched the area where he had againstheld her
the car to if had station,see she founddropped anything. nothing.He At the

dispatchera female Wedgewatched undress and also found nothing. After
Wedge station,the defendant and broughtwere to the performedWhite an

inventory search of the car. On passenger’sthe seat ahe discovered small
bagcloth that contained crackheroin and cocaine. The bag had not been

there earlier when White had commenced his search of the car before the
arrival of Chance and Wedge. Roy saycould not bagwhether the was one
of the items that the defendant to Wedge.handed

station,At policethe theRoy asked defendant to review a Miranda
Arizona, (1966).rights form. See Miranda v. 384 436U.S. defendantThe

it,read the form and initialed indicating that he rights,understood his but
later,did not thesign portionwaiver of form. Hoursthe Detective Goulet

came to the holdingdefendant’s cell to serve written notice that the police
intended to of moneyseek forfeiture the found on him. explainedGoulet
that the defendant could forfeit the money voluntarily or contest the
forfeiture. Goulet advised that the State seeks forfeiture when ismoney

drugsinvolvedwith and that the a gooddefendant “had chunk of drugs” on
him when he was arrested. The defendant said that had drugshe no on him
other than marijuana, to which repliedGoulet that hadthey other

instatements reference to the drugs. Goulet continued explaining volun-
tary forfeiture and showed the defendant a form on which he could indicate
whether he intended to contest it. Goulet asked the ifdefendant he

theunderstood form and the ifdefendant asked Goulet the police were
going money.to take his thatreplied policeGoulet the were togoing seek
forfeiture whether the ordefendant contested it not. The defendant then

policeasked Goulet what the were to withgoing respondeddo him. Goulet
that the adefendant would have bail Thehearing. defendant asked what
would at the bailhappen hearing, and explained processGoulet the and
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outcomes, The defendantincluding personal recognizance bail.possible
not familiar withonly he wasstoppedthat he had been becausetold Goulet

thatway the He further said thewrongand the on street.Berlin went
her adrugs, onlyhe hadthought Wedge givenhe had butpolice given

The defendant statedhe found behind a local restaurant.bag”“duffle that
gave Wedge.in his later it topocket,had the andput bagthat he

of of afelony possessionwas two countschargedThe defendant with
—— countand crack and one misdemeanordrugcontrolled heroin cocaine

marijuana. suppressThe moved to statementsof of defendantpossession
Goulet, that in oftheyto and were obtained violationRoy claiminghe made

the Statepart,the motion in but allowedgrantedThe trial courtMiranda.
bagto that he found the behindto the statement Gouletadmit defendant’s

that,The trial court ruledand it togave Wedge.the restaurant later
statementrights,the had not his Miranda thealthough defendant waived

interrogation.of After the Stateand not thewas volunteered product
trial, the heroinat the defendant moved to dismisspresented its evidence

that the hadgrounds presentedcocaine indictments on the Stateand
motion, jurycourt and theevidence to convict. The denied theinsufficient

•This appealthe defendant. followed.convicted

II

the wasregarding bagfirst that his statement thearguesThe defendant
and, therefore, in violation of Miranda.product interrogationof obtained

Miranda, is tosubject interrogationU.S. 436.Whether a defendantSee 384
622,149 N.H. 625Spencer,is a mixed of law and fact. State v.question

(2003). they areThus, findingsdefer to the trial court’s factual unlesswe
evidence,the but review the ultimatecontrary weightto the manifest of we

Asinterrogationof de novo. Id. the defendant bases hisdetermination
Constitutions, address itclaim the State and Federal we firstupon both

inupon onlylaw to aid ourrelyunder the State Constitution and federal
(1983).226,Ball, 124See v. 231-33analysis. State N.H.

I, HampshirePart Article the Constitution and the Fifth15 of New
to the United States Constitution affordand Fourteenth Amendments

CONST, I, 15;a N.H. art.pt.self-incrimination.privilege againstindividuals
CONST, V, To statements obtainedprotect privilege,U.S. amends. XIV. this

theinterrogation proceduralcannot be used unlessthrough custodial
McKenna,State v. 166outlined in Miranda are followed. Seesafeguards

(2014).671, Here, that was inis no the defendantdisputeN.H. 676 there
questionat The is themade the statement issue. whethercustody when he

interrogation. “Interrogationthe of for Mirandaproductstatement was
subjected expressto eitherperson custodyoccurs when a in ispurposes

1,Gribble,v. 11equivalent.” 165 N.H.questioning or its functional State
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(2013). of orequivalent” interrogation “anyThe “functional means words
(otherpartactions on the the than topolice normallyof those attendant

arrest thatcustody) police reasonably likelyand the should know are to
Innis,an fromincriminating response suspect.”elicit the Rhode Island v.

(1980).291, 301 Although equivalent” inquiry446 U.S. the “functional
ofprimarily perceptions suspect,“focuses the the rather than theupon

police,”intent of the officers “cannot held for the unfore-be accountable
results of or actions.” Id. at 301-02.seeable their words Therefore “the

onlycan to orinterrogation partdefinition of extend words actions on the
theyofficerspolice reasonably likelyof that should have known were to

an response.”elicit Id. The State has theincriminating prove,burden to
doubt,a reasonable that it did notbeyond rightsviolate a defendant’s under

Gribble, N.H. 10.Miranda. 165 at

circumstances,Under certain by policestatements obtained from a
subject in notcustody do violate Miranda. “Volunteered anystatements of

Miranda,kind” by addition,are not affected Miranda. U.S. at In384 478.
that ofrecognized types policecourts have certain conduct notdo constitute

for ofinterrogation purposes Miranda. For is no forexample, there need
to apolice provide warnings askingbefore person under arrest routine

Muniz,booking questions. Pennsylvania 582,or administrative v. 496 U.S.
(1990); Neville, 553, (1983).601-02 South Dakota v. 564459 U.S. n.15 Police

can inform chargesindividuals about them oragainst about evidence. State
401, 403-04v. 135Guajardo, (1992); Collins,N.H. United States v. F.3d683

(6th 2012).697, 703 Cir. Police also tomay respond direct askedquestions
Gribble, 12;by Spencer, 625;defendants. 165 N.H. at 149 N.H. at United

(7th 2001)737,Briggs, cases);States v. 273 F.3d 740-41 Cir. (collecting
(1st 1998).78,Conley,v. 156United States F.3d 83 Cir.

that,The arguesdefendant because initiated civilGoulet the forfeiture
conversation, the bagdefendant’s statement about the productthe was of

that,interrogation. argues althoughThe defendant he asked Goulet a
question, he did so in the context of the forfeiture conversation. He

that,contends because there are logical links between forfeiture of the
money bail,infound his hispossession, and statement about thefinding

Goulet thatbag, should have known the conversation was reasonably likely
to lead to inculpatory statements. The respondsState that the defendant
changed topic and,initiative, therefore,the of the conversation on his own

baghis statement theregarding was volunteered.
The defendant correctis that Goulet theinitiated conversation about

forfeiture, during moneywhich Goulet stated that the was connected to
However,drugs. before the defendant answered whether he would volun-

tarily money,forfeit the the the police goingdefendant asked what were to
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a Goulethearing.that have bailhe wouldrespondedhim. Gouletdo with
moreexplaining aboutquestion byfollow-upthe defendant’sthen answered

theIt then that the defendant madeof wastypesthe bail and bail.process
togiving Wedge.and later itfinding bagabout theinculpatory statement

notifyingthat thethat have knowncannot find Goulet shouldWe
bail,money, questionhis aboutansweringordefendant about forfeiture of

making state-inculpatoryto lead to the defendantreasonably likelywas
it.he with The defendantdiscovery bagof the or what didments about his

fact,that, logically,the the flowsviewed after conversationmay be correct
hindsight.the ofour is not to “connect the dots” with benefitbut task 20/20

policeon the of officers thatRather, partconsider the “words or actionswe
knoum, reasonably likely incriminatingto elicit anthey have wereshould

Innis, or didactuallyat 302. That words actions elicitresponse.” 446 U.S.
incontrollingfrom a defendant is not the factorincriminating responsean

and“the of statements theiranalysis police[a officer’s]our because nature
(2003).Plch, 608,v. 149 N.H. 614separateeffect are issues.” State

find, argue,The not and the defendant does not thattrial court did
tonotifyingactions of the defendant about the State’s intent seekGoulet’s

forfeiture, and the defendant wouldexplaining options, askingthe whether
a legitimatedid serve administrativevoluntarily agree to forfeiture not

a topretext designedor that the officer’s conduct was securepurpose,
Muniz, 602, n.14, (finding496 U.S at 604-05incriminating admissions. See

relevant informationinterrogation providedno when officer defendant with
Law and defendantbreathalyzer Impliedtest and Consent askedabout

test,tohe and to submitonly whether understood instructions wished
by commenting on his state ofnotwithstanding respondedthat defendant

inebriation). drugsthe andThat mentioned the connection betweenGoulet
themoney tyingthe and that there was other evidence defendantindicated

of and otherexplanationsto the did not turn his administrativedrugs
Spencer,ofequivalent interrogation.matters into the functional Seeroutine

surveillance inphotographs149 at 625-26 defendant bank(showingN.H.
repeated questionsof and aboutresponse to defendant’s claims innocence

interrogation).ofequivalentthe for her arrest was not the functionalbasis
the direct aboutSimilarly, responses questionsGoulet’s to defendant’s

with him and about the bail did notpolice going processwhat the were to do
Gribble, 165equivalent.or its functional See N.H.interrogationconstitute

interrogation12 it not of when(holding equivalentat was the functional
his thejob,about deathpolice questionsofficer answered defendant’s

(holdingF.3d at 740-41charges general); Briggs,in 273penalty, or murder
equivalent interrogation policein of whendid not functionalpolice engage

him).tohappenabout what wouldsuspect’s questionofficer toresponded
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generalThe defendant himself initiated the what laydiscussion about
Bradshaw, 1039,him v.ahead for and the bail process. Oregon 462 U.S.Cf.

(1983).1045-46 Goulet his aresponseslimited to factual of thedescription
process, anyand his notexplanations replybail did call for from the

defendant. The defendant the statement bag,volunteered about the and we
cannot that should have known thatsay answeringGoulet the defendant’s

likelywas to elicit orquestions reasonably anyit other inculpatory
See N.H. 626. hisSpencer, argumentstatement. 149 at As thesuggests,

thinkinghavemightdefendant been about his chances for release on
bail,personal recognizance spurred statement,which him to themake but

“anxietyhis onto be released bah does not toamount coercion to
State, (Md. 2004)1020,v.incriminate himself.” Fenner 846 A.2d 1029

omitted). sum,In(quotation we conclude that the trial court not err indid
toallowing the State admit the statement.

The greaterFederal Constitution offers the defendant no protection
than the Gribble,does State Constitution under these circumstances. See

14; 629; Innis,165 N.H. at 149 atSpencer, N.H. 446 U.S. at 300-02.
we reach theAccordingly, same result under the Federal Constitution as

dowe under the State Constitution.

III

The defendant next that theargues evidence was toinsufficient convict
him of heroin andpossession of cocaine. When aconsidering challenge to

evidence,sufficiencythe of the objectively“we review the record to'
anydetermine whether rational trier of fact could have found essentialthe

doubt,of beyondelements the crime a consideringreasonable all the
and allevidence reasonable inferences in lighttherefrom the most favor­

(2013)Germain, 350, 354-55able to the State.” v.State 165N.H. (quotation
omitted). “It is the defendant who bears the burden of demonstrating that

omitted).the evidence was to prove guilt.”insufficient at (quotationId. 355
“In evidence,reviewing the we examine each item inevidentiary the context

omitted).evidence,all “Further,of the not in Id. (quotationisolation.” the
trier may proveddraw reasonable inferences from facts and also inferences

inferences,from afacts found as result of other provided they can be
omitted).reasonably drawn therefrom.” Id. (quotation

To convict a defendant of apossession of controlled thedrug, State
“(1)must aprove beyond reasonable doubt that the defendant: had

(2)ofknowledge drug;the nature of the had ofknowledge presenceits in
(3) custodyhis vicinity; drugand had of the and exercised dominion and

Trebian, (2013).629,control over it.” v. 164 N.H. 632 If drugState the was
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provethe State mustin physical possession,not the defendant’sfound
linking“can from circumstanceswhich be inferredpossession,constructive

drugs.” Id.the to thedefendant
State,Here, in the most favorable to the alighttheviewing evidence

a doubt. Theguilt beyondcould have found reasonablerational trier of fact
inbag drugsthe the with histheory at trial was that defendant hadState’s
tohe was about beby police.he was Whenpossession stoppedwhen

arrested,arrested, beingwaspassed Wedge. Wedgehe the to Whilebag
car, it.policeinto where the found Thebagshe the the defendant’sdropped

foundthe told Goulet that he theevidence that defendantpresentedState
gave arguesin it to The defendantbag, Wedge.it and laterput pocket,his

is todisregarded ambiguityshould because there asthat this statement be
refers, as defendantthe statement inasmuch thebagwhich defendant’s

Royal bag,”it as a “Crownbag, policeit a duffle while the describedcalled
However, inwe defendant’s statementbag, or examine thejewelry purse.

Germain,inof other not See 165the context all the evidence and isolation.
anyno of another of found at thebagN.H at 355.There was evidence kind

defendant,scene, car, Wedge, the there noin the on or on and was evidence
Chance,to in thepersona have been the other area.bag passedthat could

A have thatrational trier of fact could found the defendant’s statement
thecontaining drugs.to bagreferred the

statement,Along the defendant’s the State offered otherwith
Thetheory. passto its saw the defendant some­support policeevidence

something herWedge Wedge immediatelyto and saw tuck into brathing
arrested, Chance,Roy byAsexchange. Wedgethe was was distractedafter

The baga free near the car window. was foundWedge openand had hand
point, policein car this had not been there when the firstthe after but

therefrom,Takingin the car. this evidence and inferences drawn thelooked
custodythecould concluded that defendant had and exercisedjury have

drugs. juryand over the The likewise could have founddominion control
present vicinity.in Thedrugsthat the knew that the were hisdefendant

arrested,that,the while thejury beingcould have inferred from evidence
bag Wedge attempted “explainand that he then togavedefendant the to

bag jurythe he to Goulet. The also could have inferredaway” spokewhen
the knowledgefrom of these circumstances that defendant hadtotalitythe

the alldrugs. Consideringof nature the all evidence and reasonablethe of
State,in the alightthe most favorable to rationalinferences therefrom

beyonddrug possessionfact have found all of the elements oftrier of could
Germain, 165 ata doubt. N.H 354-55.reasonable

nonetheless, provethat the evidence could also anargues,The defendant
— toWedge brought bag drugsthe with thealternative thathypothesis
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it indroppedscene and the defendant’s car while wasshe arrested.being
However, fittheorythis does not with ownthe defendant’s thatstatement

above,bag gavehe found the and it to Wedge. As noted there nowas other
case,bag in this and the defendant not explaindoes how his statement to

Goulet fits with iftheory.his alternative Even the defendant’s alternative
theory possible,were we do not review whether another hypothesis “could

fashion,”explain the events in an exculpatory but “whether the alternative
hypothesis sufficientlyis areasonable that rational notjuror could have
found ofproof guilt beyond Germain,a reasonable doubt.” 165 N.H at

Goulet,361-62. Given the defendant’s statement to theorythe alternative is
not Thereasonable. defendant has not met his burden to thatshow no

trier ofrational fact could have found ofthe State’s view the toevidence be
Therefore,the only reasonable conclusion. we conclude that the evidence

was sufficient to convict the defendant of possession of heroin and cocaine.

Affirmed.

DALIANIS, C.J., Hicks, CONBOY, BASSETT, JJ.,and and concurred.
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