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placean effort to theassault, something reflectingorthe officer said did
if his with theOnge, during struggleSt.custody. example,in Forperson

arrest,” tostated, anyor words likedefendant, you’re under“Stop,had
detain, andarrest or theeffect, indicatingaction an intent toanyor taken

difficultyI have inwould noimmediately disengaged,had notdefendant
violatingforto a conviction RSAsufficientfinding supportthe evidence

is no such evidence.642:2. But here there
tosatisfy “seekinginsufficient to the effectthere was evidenceBecause

642:2,1 that, althoughof believe thean arrest or detention” element RSA
resistingare conviction forconvictions hisproper,assaultdefendant’s

reason, respectfullyFor this Ishould be reversed.arrest or detention
majority’sthe decision.partin fromdissent

J., LYNN,CONBOY, and dissent of J.partial partialthe concurrencejoins
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Edward, (EdwardJr., PLLC,D. of Laconia D.Philpot, onPhilpot, Jr. the
orally),brief and the plaintiffs.for

Center, (GabrielPlymouth PlymouthLaw of Nizetic and FryeNikolas
brief,on the orally),and Mr. Nizetic for the defendants.

Bassett, defendants,J. McNamara, Benton,The Keith Shirley and
(1)Benton,Jerel a in favorappeal: jury plaintiffs,verdict of the Richard

Maryand Murray, on their claim that the implieddefendants breached the
(2)warranty of workmanlike quality; an order Superiorof the Court

J.)(Vaughan, denying their motion to dismiss the plaintiffs’ New Hamp-
(CPA) claim, (2009shire Consumer Protection Act see ch.RSA 358-A &

2014); (3)Supp. J.)and an (Bomstein,order of the CourtSuperior finding
that the defendants violated the CPA theywhen built the plaintiffs’ home
with latent structural defects that caused mold growth. The defendants

that,argue plaintiffs’because the claim exempt CPA,is from the the trial
bycourt erred theirdenying motion to dismiss. The defendants also assert

that the trial court by denyingerred their for a judgmentmotion
(JNOV)notwithstanding the verdict plaintiffs’on the breach impliedof

warranty claim. affirm in and inpart part.We reverse
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2004,found, Infollowingor facts.supports,trial court the record theThe
business, a fordefendants, of built house Davidthe owners a construction

2009,later, theFebruary plaintiffs purchasedFour in theDowning. years
$120,000. visited theShortly purchase, plaintiffsbefore their thehouse for

nor the homeinspected; plaintiffsand it neither theseveral times hadhouse
2009,Nonetheless, inmold in the house. June afterinspector observed

months, mold in athe discoveredplaintiffsin the house for severalliving
2009, andthe house onpresent throughoutthe of mold wasBycloset. fall

to into a hotelthey compelledand were movebelongings,the plaintiffs’
remedyto thethey attempted problem.while

Barish,contractor, tohired a mold remediation RobertplaintiffsThe
remediation, but afterbeganand remove the mold. Barish theinvestigate

that,house, Barish unless thethe of the concludedassessing construction
fixed, moldpromoted growththat mold were the wouldproblemsstructural

Fisher, a toplaintiffs professional engineer,return. The then hired Joel
inspect repairsthe Fisher told the that the structuralplaintiffshouse.

“so itproblem [was]to address the mold were extreme that notneeded
constructability perspective”. . . both a and economic topractical from

them, beand he that the demolished and“recommend[ed] [house]make
Realizing easilythat the mold could not beproblemreconstructed.”

remedied, the into a rental home.movedplaintiffs
defendants,2011, a claimassertingIn the sued theplaintiffsMarch

CPA, warrantyof ofimpliedthe a claim for breach the workmanlikeunder
germane appeal.and that are not to this Thequality, other claims

claim, that exemptto dismiss the CPA it wasarguingdefendants moved
(2009).358-A:3, The courtsuperiorfrom the CPA to RSA IV-apursuant

thedenied motion.
offive-dayjury implieda trial on the breachpresidedThe trial court over

claim, reserving bythe claim for the courtwarranty CPA determination
(2009)U.S.A., 363,Hair v. L’Oreal 158 N.H. 370itself. See Excitement

by jurythat not to a trial The(holding jury.”).claims are entitled“[CPA]
impliedin the on the breach ofplaintiffsa verdict favor ofreturned

$70,000.claim,warranty awarding
JNOV, Ina for which the court theThe defendants filed motion denied.

order, the claim.plaintiffsin favor of the on CPA Thesame the court ruled
that, the hadjurybecause the found that defendantscourt reasoned

workmanlike the alsowarranty quality,breached the of defendantsimplied
358-A:2, (2009), toby “representing] theknowinglyhad violated RSA VII

in ageneralin . . . that the house had been so constructedworld
damages onplaintiffscourt awarded the doubleworkmanlike manner.” The

$348,116.74, attorney’sandplusthe claim in the amount of costs fees.CPA
appealThis followed.
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I. The CPA Claim

argue plaintiffs’The defendants first that the CPA claim should have
“exempt”been dismissed because it is an transaction pursuant to RSA

358-A:3, Lewis, 243,IV-a.The defendants contend that v.Catucci 140N.H.
(1995), discovery244-45 in which held that the not toapplywe rule does the

358-A:3,IV-a,byestablishedexemption period RSA controls notwithstand-
1996,165:3.the 1996 theing exemption provision.amendment to See Laws

that,The counter of theplaintiffs post-amendmentbecause oflanguage
IV-a,358-A:3,RSA Catucci is theirinapposite exempt.and claim is not

1995, Catucci, 358-A-.3,In we “provide[d]when decided RSA IV-a that
applythe shall not to years[CPA] ‘[transactions entered into more than 2

” Catucci,toprior Post-amendment,the 140 N.H. at 244.complaint.’ RSA
358-A:3, providesIV-a that years“[transactions entered into more than 3

knew,to the theprior plaintiff known,time or ofreasonably should have the
conduct to be inalleged violation of are fromexempt[the CPA]” the CPA.

358-A:3,RSA IV-a.
358-A:3,We have not had to inoccasion construe RSA its currentIV-a

matter,As aform. threshold we are not persuaded by the defendants’
contention that Cafetea controls. thatWe conclude the 1996 amendment

358-A:3,altered the of alanguage significantRSA IV-a to such thatdegree
Rather,Catucci does not dictate the outcome in this case. to determine

whether the trial court when it plaintiffs’erred declined to dismiss the CPA
claim, we engagemust in of theinterpretation amended Thestatute.

law,a a ofinterpretation questionof statute is which we review de novo. See
(2014).84, 88Liquidation Co.,In the Matter 166Home Ins. N.H. Weofof

are the final legislature’sarbiters of the inexpressedintent as the ofwords
the statute considered as a whole. Id. We first examine ofthe'language the
statute, and, wherever possible, ordinaryascribe the andplain meanings to
the words used. Id. Our is to ingoal apply lightstatutes the legislature’sof

them,inintent inenacting lightand of the policy sought byto be advanced
statutorythe entire scheme. Id.

The United States District Court for Districtthe of New Hampshire
construed exemptionthe in two Inlanguage recent v.cases. Lehane

FSB, 358-A:3,Wachovia Mortgage, the court stated that RSA exemptsIV-a
from the “anyCPA claim ainvolving transaction that occurred thanmore
three onyears before the date which the orplaintiff knew should have

of wrongful FSB,known its nature.” v. Mortg.,Lehane Wachovia No.
12-CV-179-PB, (D.N.H. 2013).1637166, 16,2013 WL at *3 n.5 InApr.
Lehane, plaintiffsthe that thealleged bydefendant violated the CPA
accepting a application thoughfraudulent credit even it “knew or should
have known that the figure Findingincome was false.” Id. at *1. that “the



478

aware the defendant’sor should have been ofwere aware[plaintiffs]
occurred, that thethe court concludedwrongful act” when itallegedly

“no time elapsedfrom the becauseexemptclaim was not CPAplaintiffs’
plaintiffs!the date on whichwrongful ]of conduct andthe date thebetween

Id. at n.5.wrongful.”conduct was *3known theshould have

Inc., that theplaintiff allegedIn Altria theGroup,v.Bougopoulos
manufacturers, by “makingdefendants, cigarette violated the CPAtwo

and of their cigarettes,the risks addictive naturemisrepresentations about
to v. Altriaby cigarettes Bougopoulostheir be addictive.”designingand
(D.N.H. 2013). that,54,Inc., explainedF. The court954 2d 64Group, Supp.

limitations, plaintiffs knowledgeon theof which “focusesstatuteunlike.a
conduct,”to defendants’ RSArelationshiphis and its theinjuryof [causal]

358-A:3, plaintiffs knowledge“focuses the of the defen­IV-a instead on
a exemptto transaction iswrongfuldant’s conduct” determine whether

the Id. at 65.from CPA.

interpretationwith the federal district court’s of RSAagreeWe
CPA,358-A:3, exemptTo a claim is from the weIV-a: determine whether

reasonablyor haveplaintiffslook back from the time that the “knew should
If at moreallegedknown” of the violation. the transaction issue occurred

time, it exempt. person claimingthat then Theyearsthan three before is
the isproving exempt.the bears the burden of that transactionexemption

(2009).358-A:3,RSA VSee

atis no that the issue here is thedisputeThere transaction
defects,the latent structuralallegeddefendants’ construction of house with

to afteranynot that the defendants made others orrepresentations during
358-A:2, in andVII. The house was 2004completedconstruction. See RSA

Therefore, thepurchased by plaintiffs yearsthe five later. becausewas
wrongful yearstransaction more than theallegedly occurred three before

it,reasonablyor have known” of we conclude thatplaintiffs “knew should
exemptconstruction of house an transaction to RSApursuantthe the is

358-A:3, plaintiffs’and that the CPA claim should have been dismissed.IV-a
Thus, onrulingwe the trial court’s the CPA claim.reverse

Warranty QualityII. The ClaimImpliedBreach the Workmanlikeofof

respectsThe that the trial court erred in severaldefendants contend
on ofplaintiffs’ impliedit their motion for JNOV the breachwhen denied

thewarranty sufficiencymotion for relates to the ofclaim. “A JNOV
NRT, 594,a law.” Vista v. 160N.H.presents questionevidence and of Alava

(2010). soleonly“A to when the reasonableparty598 is entitled JNOV
evidence, inwhich must be viewedmaythat drawn from theinference be
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non-movingto the is so inlight,most party,the favorable overwhelmingly
contraryof the that no “Inmoving partyfavor verdict could stand.” Id.

motion,deciding whether to the trial courtgrant weighcannot thethe
inquireor into the Id.credibilityevidence of witnesses.” “If the evidence

ifat trial is conflicting, mayadduced or several reasonable inferences be
drawn, the denycourt must the motion.” Id. “Our standard of of areview

extremelytrial court’s of motiondenial a for JNOV is narrow.” Id. will“We
annot overturn the trial court’s decision absent exercise ofunsustainable

discretion.” Id.

The first thatarguedefendants JNOV was warranted thebecause
(2010).plaintiffs’ warranty claimwasimplied time-barred under RSA 508:4

508:4 allrequires personal broughtRSA that actions be within yearsthree
of,of the act complained discovery applies:unless the rule

injurythe and its causal to the actrelationship[W]hen or omission
were not discovered and could not havereasonably been discov-

omission,ered at the oftime the act or the action shall be
discovers,3 years plaintiffcommenced within of the time the or in
discovered,the of diligenceexercise reasonable should have the

andinjury its causal to the act orrelationship omission com-
plained of.

508:4, that,RSA I. The defendants Downing,contend because firstthe
house, construction,purchaser present duringof the was its and “observed
construction,”aspectsall of the he either knew or should have known about

any defects at the time of construction. Consequently, the defendants argue
that, knowledge imputedbecause is to theDowning’s plaintiffs as his

interest,successors in the discovery applyrule does not to the ofbreach
claim,implied warranty and the statute of to runbeganlimitations in 2004

substantiallywhen the house was completed. disagree.We Given the
latent,inevidence that the defects the house we saywere cannot that the

may evidence,“sole thatreasonable inference be from the whichdrawn
be in light [plaintiffs],”must viewed the most favorable to the is that the

and, thus,plaindefects were and obvious bywould have been seen
Downing, Vista,as the claim.defendants Akwa 160 N.H. at 598.

The defendants next contend that JNOV was warranted thebecause
plaintiffs failed to that it wasprove “reasonably probable, merelynot

thatpossible,” the defendants’ constructionimproper caused the mold
omitted.)ingrowth (Quotationthe house. See Nashua Hous. v.Auth.

(“In(2011)Wilson, 358,162 N.H. 361 a civil action the burden of isproof
generally plaintiffon the to establish its case aby preponderance of the

omitted)).evidence.” The(quotation plaintiffs presented testimonyexpert
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insignificantthe defects the construc-describingBarish and Fisherfrom
ofgrowth. Althoughmold neither theresultingthe house and thetion of
prob-“morethat the home’s structural defectstestifiedplaintiffs’ experts
inthe evidence is viewed thegrowth,not” caused the mold whenably than

598,Vista, atto see Akwa 160 N.H. thelight plaintiffs,most favorable the
that in thereasonably inferred the defects constructionjury could have

saythe we cannot that the solegrowth. Accordingly,caused moldprobably
may drawn from the evidence is that thereasonable inference that be

— —only probablyrather than causedpossiblyconstructiondefendants’
Id.growth.mold

that, built thetheyThe also assert because housedefendants
liable forDowning’s theyto should not be breachaccording specifications,

v.quality. Roberge,of of workmanlike See Perkins 69implied warrantythe
171, 172(1897) accordingif acts to(holding plansthat contractor andN.H.

designer, per­or andspecifications provided by purchaser professional
manner, is forjobhis in a workmanlike then contractor not liableforms

inby specifications). disagree.the and Wedamages planscaused defects
withHere, there no that the house was built “in accordance ais evidence

Id.; Vista,specifications” by Downing.and furnished see Akwa 160plan
approachedat testified that when the defendantsDowningN.H. 598-99.

bit,”a for it a littlebuilding family,theyhim about house his “discussed and
towilling they Downingdefendants “were do what could.” testified thatthe

bedrooms, half,”one-storya house with three a bath and a“justhe wanted
if it a are notAccordingly,that he care even had kitchen.” weand “[d]idn’t

onpersuaded liabilitythat the defendants are insulated from the breach of
warranty claim.qualityof workmanlikeimpliedthe

argue that was warranted because it wasThe defendants next JNOY
toplaintiffs consequentialfor trial court to allow the claimerror the

implied warranty plaintiffsout of the breach of claim. Thedamages arising
the byfor in the value of house caused thesought damages diminution

mold, for the other financial losses thatconsequential damagesas well as
implied warranty.a of breach ofthey incurred as result the defendants’

505,Co.,v. 114 N.H.PapersMoulton 512-13Relying solely upon Groveton
(1988),(1974), 782, theand v. 130 N.H. 792 defendantsLempke Dagenais,

warrantyin ofrecovery consequential damagesthat for breachcontend
However, nor Moulton stand for thatLempkeis disallowed. neithercases

thus, aargument uponthe defendants’ restsproposition; becauselegal
699,George, 160 N.H. 707rejectwe it. See Petitionfaulty premise, of

(2010).

on ofthat is warranted the breachThe defendants also contend JNOV
claim,because, the the trial court reliedin its order on CPAwarranty claim
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on an email that “previouslywas ruled to be inadmissible and was never
However,intointroduced evidence.” because we trialhave reversed the

claim,judgmentcourt’s on the CPA givenand that email atthe issue was
presented jury,not to the the theydefendants have failed to show that were

withprejudiced respect to breach of warrantythe claim.
Finally, the arguedefendants that the trial court by denyingerred their

motion in plaintiffs’limine to exclude evidence of mortgagethe balance of
$148,000.approximately Because this notargument was raised in their

ofnotice or inappeal questionsthe inpresented as articulated the
brief,defendants’ we deem argumentthis waived. Mgmt.See Granite State

Concord, (2013).City 277,& Res. v. 165 N.H. 294of

in part; andAffirmed
part.reversed in

■Dalianis, C.J., Hicks, CONBOY, LYNN,and JJ.,and concurred.
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