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proceedings remand,to do so further consistent with this opinion. Onupon
though appealeven the defendant did not her marijuanaconviction for

possession, may argue, appeal,she as she has on that the oxycodone and
discovered,”“inevitablycodeine would not have been in part, because there

no toprobablewas cause arrest her for ofpossession marijuana.

Vacated and remanded.

Hicks, Conboy, Lynn, Bassett, JJ.,and concurred.
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(ElizabethFoster, Woodcock,Joseph attorneyA. general C. assistant
onattorney the brief forgeneral, orally),and the State.

Johnson, defender, Concord,M.Christopher appellatechief of on the
brief orally,and for the defendant.

Hicks, a jury {Bomstein, J.),J. After trial in Superior Court the
defendant, Towle,Robert was convicted on four of aggravatedcounts
felonious for insexual assault fellatioengaging penetrationand anal with

son,his minor and on four counts of criminal theliability for conduct of
encouraginganother for his inwife and another adult to sexualengage acts

Towle,with his 799, (2011);minor son. See State v. 162 N.H. 800 see also
(2007) (amended 2008, 2012,RSA 632-A:2 2014);& 632-A:3 (Supp.RSA

2003) (amended 2006,2008,2010, 2014); (2007).& RSA 626:8 The trial court
sentenced the defendant to 114 yearsserve 57 to in andprison ordered the

victim,defendant to no contact witness,have with the the reporting and his
other minor On appeal,son. the defendant challengesraises two to his
convictions and one tochallenge his sentence. The defendant argues that

(1)the trial by:court erred the State to usepermitting prior statements to
refresh the victim’s recollection victimwhen the had not demonstrated an

(2)inability event;,to therecall relevant and thepermitting State to
testimonyintroduce referring to inadmissible evidence. Inphotographic

addition, arguesthe defendant that the trial bycourt erred imposing the
no-contact order. We affirm the convictions and thereverse no-contact
order.

The first argues bydefendant that trial court permittingthe erred the
State to prioruse statements to the ofrefresh victim’s recollection the final
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been2006, the victim hadafterearlyinthat occurredassaultsexual
that theassertsThe defendantcustody.the defendant’sfromremoved

sexually assaultedhad notthat the defendantunequivocallytestifiedvictim
Therefore, henor uncertain.confusedand was neitherhim that occasionon

his recollection.refreshingforjustificationhad nothe Stateargues,
examination:on directfollowing exchangereflects theThe record

fatheryourwhenat that timeanything happenAnd did[State]:
there?[was]

roomin the computerAnd he wasWell, up.I had showed[Victim]:
Hechit-chatting.And we wereI went back there.baby.with the

Anddrinking a beer.computerthe andwhatever ondoingwas
like, really?And I wasmy.pantstake off.asked me tothen he had
rightand hereknow, you’rein this situationalreadywe’reYou

problemI a seriousjustoff.And hadmy pantsto takeasking me
that.with

up happening?And then what ended[State]:
it. Ijust againstI decidedmy knowledge,ofTo the best[Victim]:

itI didn’t wantwith the whole situation.really uncomfortablewas
brother,myIt I’m here to seeYou know? wasperiod.to happen,

unnecessary.You know? It’sengage you.not to with

him or what?withyou argue[State]: [D]id
Just, youNo, any arguing.realI don’t believe there was[Victim]:
II left.know, there was over and believemy beingI felt time

fatheryou yourandanything happenAnd did betweenso[State]:
at that location?

No, it didn’t.I believe I made surebecause[Victim]:

trial, incidentat revisited thedefendant, himselfrepresentedThe who
of the victim:during his cross-examination

— trying you,was to askyouasked he[The State][Defendant]:
house onknow, at the Reed’sby [sic]if were assaulted meyouyou

High Street.
Right.[Victim]:

to him thatyou conveyedjust your testimony,And in[Defendant]:
nothing happened?

—I itputmemory, nothing happened.myTo the ofbest[Victim]:
know, I said no.you
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to that itago, you just sayJust a second did not me[Defendant]:
—son], itwasn’t in front of was[infant

Well, you tryingthe situation that were to do wasn’t[Victim]:
in front ofhappening son].[infant

to not whether aMy question you was there was[Defendant]:
—My questionsituation. was

Well, know,if you’re referring nothing happening, youto[Victim]:
off, it,you get my pantsto me to take and if that’s not thentrying

— pointfix me me to where I’m to with that.please supposed go
I’m trying say.Correct me. That’s what to

redirect, attempted priorOn the State to use the victim’s statements to
objectedrefresh his recollection of the incident. The defendant on the basis

that not laid a foundation for refreshingthe State had the victim’s
objectionrecollection. The trial court sustained the and ordered the State

to first establish that the victim’s recollection needed refreshing. The
following exchange occurred:

Now, in your testimony yesterday duringterms of direct[State]:
brother____cross-examination,and you visiting yourtalked about

Uh-huh.[Victim]:

youAnd recall the Defendant at thatpropositioning you[State]:
manytime to do what had timeshappened youbefore that

testified?
Yes,[Victim]: sir..

at that point you youAnd testified that didn’t recall him[State]:
time;on at thatactually performing youoral sex is that correct?

I did.[Victim]:

Next, the asked portionState the victim to review a of his interview with a
staff member at Advocacythe Child Center and whether the interview
refreshed his recollection about the incident that in earlyhad occurred
2006. The victim that recollection,stated the interview did refresh his and

objected.the defendant
conference,During the sidebarensuing the defendant thatargued the

attempting victim,State was to refresh the victim’s recollection when the
examination,on direct had never thatstated he could not remember what

had occurred and stated clearly nothingthat happened.had The State
argued justthat the victim had declared that he did not recall what had
occurred, only pointand at that did the State ask the victim to review the
interview The trial courttranscript. objectionoverruled the and allowed the
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its redirect examina-to continue. The State continuedexaminationState’s
him toaskingthat the defendanttion and the victim stated he remembered

on him.actually performingthe oral sextake his off and defendantpants
indaynext of trial andobjection duringreiterated his theThe defendant

The Stateafter the conclusion of the State’s case.a motion to dismiss
that he did nothad stated on redirect examinationargued that the victim

inthat visit with the defendantanything duringif had occurredremember
that efforts to refresh the victim’s recollection wereearly 2006 and its

heard the entire course ofnotingAfter that it had “observed andproper.
the trial court ruled thatpresented,”trial and . . . the circumstances

wasrefreshing memory proper.the victim’s
admissibilityhas discretion to determine the ofThe trial court broad

evidence, absent an unsustainable exerciseupset rulingand we will not its
(2007).Miller, 246, 249v. 155N.H. For the defendant toof discretion. State

standard, must demonstrate that the trial court’sunder this heprevail
or to the of his case.clearly prejudicedecision was untenable unreasonable

Id.

It that counsel can a written statement toprioris well-settled use
a who astimulate the recollection of witness demonstrates doubtful

Cote, 368, (1999);v. 143 N.H. 372 seememory testifying.while See State
(1938).Slocinski, 262,612; analso N.H. R. Ev. State v. 89 N.H. 265 For

widelyto to it is that thereproper, recognizedeffort refresh recollection be
bya “lack of effective recollection without stimulation thepresentmust be

Memoranda,Quick, Testimony: Memorymemorandum.” & and 3Maguire
(ChadbournWlGMORE, 758,1, (1957); § atHOW. 21 3 J. EVIDENCE 125L.J.

1970). arguesdefendant that absent a sufficient basis to concluderev. The
failed,memory anythat the victim’s had effort to refresh his recollection

improper prejudicial.was and

A thatindicating memorywitness’s clear statement the witness’s has
a trial that afailed the most direct method for court to determineprovides

Bartis v. 91present Warrington,witness lacks effective recollection. Cf.
(1941)415, that where a witness has testified(concludingN.H. 416

failing memoryand not indicated a that no basis exists forpositively
recollection). Nevertheless,refreshing onlywaythat is not the to determine

WlGMORE, EVI­presentthat a witness lacks effective recollection. See
DENCE, 765,§ at 145. have that a trial court is in thesupra recognizedWe

to consider the demeanor of a witness and determine whetherpositionbest
recollection, a trialthe witness lacks and we have held that courtpresent

in a to a witness’spermitting partyexercised its discretion refreshproperly
memorya that the has failed. Seerecollection without statement witness’s

Cote, at143 N.H 372.
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argues distinguishablethat Cote from presentThe defendant is the
child,matter in the witness was a and courtyoungbecause Cote the trial

found he was one ingiving questionsword answers to order to end the
examination and avoid Id. atdiscussing traumatic events. 371-72. The

that is the'inapplicabledefendant contends Cote because witness was an
adult, albeit one was testifyingwho about serious abuse he had forsuffered

child,as amany years and because he was able to “agive comprehensive
and of indaydetailed account the events on the question.”

These factual distinctions are not in Cotedispositive. Our decision is
fact,Inneither limited to its facts nor anomalous. isCote consistent with

jurisdictions grantother that tobroad discretion trial courts to determine
See,awhether witness’s isrefreshing recollection warranted. e.g.,

(5thStates, 1965)137, 140v.Thompson United 342 F.2d (holdingCir. that
abilitythe trial court’s to observe the witness’s demeanor and toresponses

questions its asupported conclusion that memorywitness’s was ex­
hausted); 36, (Colo. 1968) (“[B]ecausev.Montgomery Tufford, 437 P.2d 39
of the wide of tovariety proceduresituations which the refreshing[for

must adapted,recollection] be considerable discretion is the trialallowed
court.”). Thus, relya trial court can on factors other than direct statements
to aevaluate whether memorywitness’s has been exhausted.

Furthermore, we with thedisagree defendant’s assertion that
in“[n]othing testimony...trial a[the victim’s] afforded basis to allow the

prosecutor to theemploy refreshing-recollection In testimony,device.” his
the victim a myriad bydescribed of abuses inflicted on him the defendant.
He testified with clear unambiguousand to suchlanguage things as

him,thestatements defendant made to acts the himdefendant made
perform him,or performed on and andwhere when such acts occurred.

began however,When he to the early 2006,detail incident that occurred in
ofthe tone his language became uncertain and Inambiguous. descrip­his

incident,tion of that he began using believe,”suchphrases as “I “to the best
of my knowledge,” or “to the of my memory”best before detailing what he
believed had occurred. phraseology suggestsThis uncertainty or a failure
of memory, and the shift from clear and unambiguous tolanguage
uncertain language, along abilitywith the trial court’s to observe the

demeanor,victim’s trialsupports the court’s reasonable conclusionthat the
Furthermore,victim’s memory victim,was exhausted. the on redirect

examination, testified that “didn’t actuallyhe recall per­[the defendant]
oralforming earlysex on in Accordingly,[him]” 2006. we that theconclude

trial properly bycourt exercised permittingits discretion the to useState
priorthe victim’s statements to refresh recollection.his
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theby permittingthat trial court erredarguesnext theThe defendant
referencing priorthat had been excludedtestimony evidenceto elicitState

that to the excludedrepeatedasserts the referencesto trial. The defendant
unfairly his case.prejudicedevidence

began,trialfollowing facts. Before therecord reflects the relevantThe
thatto exclude fivepre-trial photographsfiled a motionthe defendant

in of arousal.and the victim nude and various statesthe defendantdepicted
that andgranted photographscourt the motion to the extent theThe trial

the wouldinflammatory testimony” describing photographsany “explicit
the the door.” Never-“openedadmissible at trial unless defendantnot be

theless, testimony regardingtrial the to elicit thethe court allowed State
E.J.,explain whyand nature to the“inappropriate”theirphotographs

the attention of the and thepolicewho the sexual abuse tobroughtwitness
Youth, (DCYF),Children, andDivision for Families cameHampshireNew

Then, trialprior testimony,her to E.J.’s the courtallegations.forward with
could as that E.J.photographsthat the be described evidenceruled

reachingwould the defendant in criminal In thisimplicate activity.believed
conclusion, the found that hadphotographs significanttrial court the

value, to wentparticularly respect explaining whywith E.J. toprobative
why againstand took actionpolice agenciesthe DCYF and those the

defendant, unfairly prejudicebut could the defendant.photographsthe
Therefore, any graphicthe trial court the andphotographsexcluded

that thatdescriptions permitted testimonythereof but E.J. had evidence
toallegations providesubstantiated her in order to context hershe believed

testimony.actions and
trial, inDuring briefly photographsthe other witnesses discussed the

examination,victim, directduringcontexts. The the State’s testifiedvarious
finally up” guardianthat he about the sexual abuse after his ad“opened

(GAL) pictures.”him the fact that she had thelitem confronted “[seen]with
toonly trial that this evidence was referred asduringThis was the time

in nature.1 and Karenbeing photographic Attorney DoughertyJennifer
York, DCYF, ofwho were affiliated with Detective Karl Nelson theboth

GAL,Roberts, victim’sDepartment, Attorney WendyBerlin Police and the
evidence,on aboutby physicalwere all asked cross-examination the State

brought byto the E.J. to substantiatespecifically referring photographs,
police.Berlin The trial courtallegations she made to DCYF and thethe

ofobjections questioningthe to lines because itoverruled defendant’s these
witness,defendant, hisduringthat the direct examination of each hadfound

1 testimony prior prevent E.that this occurred trial court’s decision to J. fromWe note to the
anything imposedreferring photographs After the trial court thisto the as but “evidence.”

limitation, to or thatphotographsthe were referred either evidence evidence E.J. believedas
orwas substantial credible.



E.J.’schallenged credibility regarding the claims she had made to DCYF
and the as the bothpolice,Berlin as well bases for entities to take action
against him. The trial “openedcourt concluded that the defendant had the

anydoor” for the State to misleadingcorrect false or impressions the
responses and, further,maywitnesses’ have created that the probative value

testimony soughtof the the to notState elicit was substantially outweighed
by the of unfair todanger prejudice the defendant.

theappeal, arguesOn defendant that trial court by permittingthe erred
the State to reference the excluded photographs, whose unfair itprejudice,

ruled,previously had substantially any value.outweighed probative He
asserts that the effectcumulative of the references to the photographs
“created the same thatimpression would have been created had more
explicit testimony thedescribing beenphotographs admitted.” He contends
that the cumulative effect of these unfairly prejudicedreferences him in a

reversingmanner that necessitates his convictions.We disagree.

alleged reversal,To determine whether cumulative errors require
did, fact,we first determine whether the trial court in err. State v.See

(1998).Ellsworth, 710,142 N.H. 721 The defendant challenges the trial
court’s application Hampshire 403,of New states,Rule of Evidence which
in relevant,thatpart, “[although mayrelevant evidence be excluded if its
probative substantiallyvalue is outweighed by the ofdanger unfair
prejudice ...” N.H. R. 403. recognizedEv. We have that evidence that
provides context to a witness’s statements or actions may significanthave
probative Willis, (2013)206,value. See State v. 165 N.H. 223 (describing
potentially prejudicial statements anduring interview that con­provided
text to Nevertheless,defendant’s evasive answers as “probative”). where
the value ofprobative that evidence is substantially outweighed by the
danger prejudice,of unfair mustit be N.H. R.excluded. Ev. 403.

is unfairlyEvidence ifprejudicial primary purposeits or effect is to
appeal jury’sto a sympathies, horror,arouse its sense of provoke its
instinct to or otherpunish, trigger ofmainsprings human action that may
cause a tojury base its ondecision other thansomething the established

(2012).inpropositions Perri, 400,the v.case. State 164 N.H. 408 Unfair
prejudice notis mere detriment to a from tendencydefendant the of the

prove guilt,evidence to in which sense all evidence byoffered the
prosecution Tabaldi, 306,is meant prejudicial.to be State v. 165 N.H. 322
(2013).Rather, prejudice requiredthe to necessitate error is anreversible

tendencyundue to a againstinduce decision the ondefendant some
basis,improper commonly emotionallyone that is charged. AmongId. the

(1)factors we consider in weighing the evidence are: whether the evidence
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(2) its forimpact upon jury; potentialagreatwould have a emotional
(3) tooutrage;or and the extentjuror’sto a sense of resentmentappealing

evidence,byisthe which it is offered established otheruponwhich issue
Id. ator inference. 322-23.stipulation,

can, however, bythe ofunfairdanger prejudiceThe trial obviatecourt
orjury limitinga instruction to the theissuing limitingassuch actions

permitted present jury.that are to to thepartiesof the thescope evidence
See, Willis, (holdingat instruction to thelimiting165 N.H. 224 that ae.g.,

potentially prejudicial anyevidence cured errorjury interpreton how to
Perri,evidence); 164 at 408-09 thatby (findingthe N.H.admittingcreated

to toparties’ ability prejudicialthe of the introduce detailslimiting scope
of unfair The indanger creating prejudice).the trial court isjurythe cured

prejudicial impact particularto ofposition gauge potentialthe best the
any, necessaryif thetestimony, steps,to determine are to obviateand what

Thus,Id. at we deference toprejudice. 323. afford considerablepotential
balancing prejudicial impact proba­the trial court’s determination in and

(2006)Beltran, 643, the same(applyingtive worth. v. 153 N.H. 649State
404(b)). Toevidentiary Hampshireunder New Rule of Evidencestandard

rulingthe clearlythe must show that trial court’s wasprevail, defendant
Id.prejudiceuntenable or unreasonable to the of his case.

respect photographs,to each reference to the excluded we concludeWith
ruling photo-that the trial court’s is sustainable. The references to the

Inprovided necessary testimony rulingcontext to of the witnesses.graphs
motion,pre-trial photo-on the defendant’s the trial court stated: “[T]he

Explicit testimonyare notgraphs inflammatorythemselves admissible.
admissible; however,notdescribing contents of is the Statephotosthe the

at the[may] describing, again, photographselicit reasonable evidence least
whyas an of went to the andthey explanation policeinsofar offer [E.J.]

time, trial the to referwhat she At that the court Statepermittedsaid....”
priorto the of the as but to E.J.’sphotographs “inappropriate,”contents

limited to thetestimony abilityit revised its and E.J.’s characterizeruling
Inthat committed.”[the defendant]to “evidence of a crimephotographs

thatacceptedthe trial court the State’smaking rulings, argumentthese
necessary why E.J. to theexplainreference the was to wentphotographsto

with victim andreportand to the defendant’s activities thepolice DCYF
conclusion,seriously. reachingher In thiswhy police allegationsthe took

probativetrial that the had substantialrecognized photographsthe court
value, due the context but also created a substantialthey provided,to

nature, and tailored itsgraphicof unfair to theirdanger prejudice, due
to be introducedaccordingly permit probative aspectsto the mostresponse

most prejudicial aspects.while theexcluding
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objectionIn to the defendant’s after the victim hadresponse testified
that he disclosed the abuse to his GAL after she told him that she had

pictures,”the the trial court found that the providedstatement“[seen]
testimony regarding finallycontext to the victim’s he camewhy forward

story. nothingwith his The trial court also found that in that passing
rulingstatement violated its on the defendant’s motionpre-trial concerning

unfairly prejudicehow the could be characterized and did notphotographs
Thus, trial sustainablythe defendant. the court concluded that the testi-

mony proper.was
In to the defendant’s efforts to attack theresponse testifying witnesses’

credibility, credibility, policeEJ.’s and the actions of the DCYF inand
to courtresponse complaint,E.J.’s the trial found that:

questionedthe Defendant had . . .[his about thewitnesses]
conclusions at which arrivedthey had as to whether the Defen-

maydant orsexuallyhave assaulted otherwise sexually abused
victim], about that tookthey[the and the actions based on those

years 2006,concerns and conclusions in 2007the and 2008.

could,The trial court testimonyfound that the witnesses’ without clarifi-
cation, jurylead the to conclude that the Berlin police and had noDCYF
justification for actiontaking against the The courtdefendant. trial thus
concluded that the of suchprobative value clarification notwas substan-
tially outweighed by prejudice.the risk of unfair Accordingly, trial courtthe

that the had “openeddefendant the door” for the toState elicitruled
testimonylimited theregarding photographs.

appeal,On the defendant arguedoes not that the trial court byerred
thatconcluding testimonythe elicited from his onwitnesses direct exami-

door”; instead,nation the“opened argueshe that the references to the
photographic evidence created an impression unfairlythat prejudiced him.
We will assume decidingwithout that New Hampshire Rule of Evidence
403 toapplies testimonythe in ofquestion, regardless the doorwhether had
been opened.

excluded,trial ruling motion,The court in on pre-trialits the the most
prejudicial evidence,ofaspect the the photographs themselves and any
descriptions of photographs’the contents. These limitations minimized the

unfairdanger prejudice probativeof while preserving the ofaspect the
— is, explanationevidence that to whyas witnesses undertook actions

Perri,to the ofleading investigation the defendant. 164 atSee N.H. 408-09.
trial,the trialThroughout the court ruled that testimonythe regarding the

photographs necessarywas to context theprovide to witnesses’ actions.
Accordingly,we conclude that the trial court unsustainablydid not exercise
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onexplain,in the defendant’s witnesses topermittingits discretion
awarecross-examination, they photographicthat had seen or were of

Furthermore, the trial courtby the defendant.of criminal conductevidence
unfairjury anya to curelimiting potentialto issue instruction to theoffered

exist; thethe the defendant declinedthat defendant believed to'prejudice
Thus, in of theadmitting anytrial court not errbecause the didoffer.

Ellsworth, 142statements, there is no “cumulative error.” Seechallenged
at 721.N.H.

the orderchallengedefendant’s to no-contactnext address theWe
that,on him of his The defendant assertsas a condition sentence.imposed

2014), court a(Supp. imposeto RSA a trial cannot651:2pursuant
thatimprisonment.order of a of He contendspartno-contact as sentence

can a ononly suspended probationarya trial court such condition orimpose
mayofdischarges,or conditional where violation the conditionsentences

probation. agree.or of Weimpositionlead to of the sentence revocation

challenge preservedfirst whether was properlyWe determine this
(2003).Blackmer, 47, 48 The generalfor our review. See v. 149 N.H.State

objectiona torequiredis that and iscontemporaneous specificrule
Here, sentencingan issue Id. thepreserve appellate duringfor review.

order tohearing, challenged only respectthe the no-contact withdefendant
order,To that he the entirechallengeshis minor son. the extent no-contact

Nevertheless,did that for our review. wepreservethe defendant not issue
will, impositionas the the of the entirerequests,defendant review

order R.plainno-contact under our error rule. See SUP.Ct. 16-A.

rule, inthe we consider errors not raised theplain mayUnder error
However, its usetrial court. See the rule should be used sparingly,id.

miscarriagein a wouldjusticelimited to those circumstances which of
(2007).Hancock, 301, To findotherwise result. v. 156 N.H. 302-03State

(1) (2)error; plain;this must the must beerror under rule: there be error
(4)(3) seriouslymust and the mustrights;the error affect substantial error

fairness, public judicialor ofintegrity, reputation proceedings.affect the
Id. at 303.

statutory authority.the trial exceeded itsWe first address whether court
(2002)Parmenter, 40, inv. 149 N.H. 45 a sentence(imposingSee State

error).byof that statute constitutes reversible Whetherexcess authorized
law,statutory questionis a of whichauthoritythe trial court exceeded its
trial courtde In order to whether thewe review novo. Id. determine

inauthority, engage statutory interpreta-its we muststatutoryexceeded
Hancock, at 303. of statutory interpretation,tion. 156 N.H. In mattersSee

as in thelegislature expressedfinal the intent thewe are the arbiter of of
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statute a provisionswords of a considered as whole. Id. We construe of the
accordingCriminal Code to the fair import promoteof their terms and to

justice. Id.

651:2 ofRSA defines the that atypes maysentences trial court
aimpose person felonyconvicted of a limitsupon and those tooptions

“imprisonment, probation, conditional or discharge,unconditional or a
651:2,fine.” I. have held that within parameters,RSA We those the trial

sentences, sentence,court has broad discretion to “assign suspenddifferent
grantor in order to theprobation goals deterrence,achieve of punishment,

Evans, 501,ofprotection society and rehabilitation.” State v. 127 N.H. 505
(1985).A trial court parameterscannot exceed those sobecause to do would

See, Parmenter,exceed its statutory authority. e.g., 149 atN.H. 46-47
as(vacating, exceeding statutory authority, a provisionsentence that

the torequired defendant attend AA or NA inmeetings addition to
of aimposition fine and driver’s license Statesuspension); Buckingham,v.

(1981)339,121 N.H. a342-43 that(vacating sentence revoked the defen­
dant’s driver’s license because RSA 651:2did not specificallyauthorize such

sentence).a

choose,For a trialexample, maycourt without exceeding its
astatutory authority, imprisonmentto set term of and partially suspend

that or theexemptsentence defendant from punishment, longso as the
See,defendant complies with the conditions v.imposed. e.g., State W.J.T.

(1992)490,136Enterprises, (affirmingN.H. 495-96 a sentence that
sentence,acombined term of aimprisonment, suspended and a conditional

from Aexemption punishment). not, however,trial court may set a term of
or andimprisonment fine then additionalimpose uponconditions the

See,as termpart Parmenter,defendant of the of fine.imprisonment e.g.,or
occurs,149 atN.H. 46-47.When this we review those additional conditions

as if werethey independent terms and determine whether a trial court has
authority to imposethe them. See id.

Here, the trial court yearssentenced the defendant to 57 to 114 in prison.
addition,In the trial court ordered that the not certaindefendant contact

individuals, victim, E.J.,theincluding and the defendant’s son.youngest
not, however, sentence,The trial court did orsuspend any partdefer of the

or aimpose discharge.conditional Because trial courtthe sentenced the
to imprisonment,defendant the anno-contact order is termindependent

that requires statutory authority imposition.for its

The State thatargues provisionsthe of do not preventRSA 651:2 the
trial court from additionalimposing conditions on a term of imprisonment,

Smith, (2011). Smith,on our inrelying upon decision State v. 163N.H. 13 In
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court hadhowever, to whether the trialnot asked considerwe were
inauthority by question.the sentencestatutory imposingitsexceeded

havingconsider asAccordingly, we do not SmithSmith, 163 N.H. at 16.
Instead, languagelook to plainus here.2 we thequestionthe beforedecided

651:2, authority imposecourts the togivewhich does not trialof RSA
651:2; Parmenter, 149N.H.of a sentence. RSApartorders asno-contact cf.

Thus, in to the term ofby the order additionimposing46-47. no-contactat
authority.its Seestatutorytrial court exceededimprisonment, the

Parmenter, 149 N.H. at 46-47.
factors, theywe thatremaining plainto error concluderespect theWith

ofscopewe defined the RSApreviouslybeen satisfied. Because havehave
343,see, authority121 and of trial651:2, N.H. at thee.g., Buckingham,

tosuspended subjectthat are orimposeto conditions on sentencescourts
Parmenter, 46-47,see, at149 N.H.discharge probation, e.g.,conditional or

326,331Pandelena,See v. 161N.H.plain.3the trial court’s error was State
(2010) Further, thecauses error to be because(defining plain).what

authoritythat trial court itsillegalis to the extent the exceededsentence
651:2, of the rule haveplainthe third and fourth elements errorunder RSA

(2006).263, weMatey, Accordingly,v. 153 N.H. 266been satisfied. State
the order.portion imposedthat of the sentence that no-contactreverse

affirmed;Convictions sentence affirm-
part.ed in and reversed inpart

BASSETT,DALIANIS, C.J., CONBOY, LYNN, JJ.,and and concurred.

2 case,argues factually thatthat that similar to this we noteTo the extent the State Smith is
sentence,imposed suspended nota of ain the no-contact order was first as conditionSmith

factually presentimprisonment, matter.a of a term of which is distinct from theas condition
Smith, at163 N.H. 15-16.
3 preventholding today not listed in order fromnote that our does those the no-contactWe

prevent contacting also notepursuing to the defendant from them. Wealternative remedies
authorityholding Department toissue of Corrections’that our does not address the of the

bypersons, including covered theplace on contact with third thoselimitations the defendant’s
order, he his sentence.trial court’s no-contact while serves


