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thetrial court sentencedhad thewould be differentanalysisOur
charges.homicide Seeandmanslaughter negligenttheon bothdefendant

(2010) (“[I]t to803, jeopardyviolates doubleFarr, 809v. 160 N.H.State
ifonlyoffensegreaterincluded anda lessera defendant for bothpunish

act.”). trial court did notBut thethe same criminalderive fromboth
homicide offenses.negligentlesser-includeddefendant on thesentence the

therefore, multiple punishmentsdefendant tocourt, subjectdid not theThe
and, do not violate thehis sentencesaccordingly,offensefor the same

“Because the Federalof the Constitution.Statejeopardy provisionsdouble
thanprovides greater protectionnojeopardy clause]doubleConstitution's

circumstances, same resultwe reach theunder thesethe ConstitutionState
under the State Constitution.”as we dounder the Federal Constitution

(2014).171,Glenn, 179167 N.H.State v.

Affirmed.

CONBOY,JJ., concurred.ÜALIANIS,C.J., HICKS andand
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juryonly specificityby in verdicts. Toportions the address the need forThe cited defendant
case,applicable precedent no aid to theBaillargeon to this the is ofthe that isextent

unambiguous.jury’s verdicts weredefendant because the
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Rainboth, Lown, P.A.,Coughlin, Murphy & of (TimothyPortsmouth C.
onCoughlin orally),the brief and for the petitioner.

(JasonAssociation,Bianco of B.Concord Dennis on theProfessional
Mortner,brief and orally), for Judith administrator oftemporary the estate

respondent,of the Theodore Mortner.

CONBOY, Mortner,J. Judith temporary administrator of the estate of the
(Husband),respondent, Theodore Mortner appeals, petitioner,and the

J.)(Wife),Lynn cross-appealsMortner an order of the (Foley,Circuit Court
abating the Wife’sdivorce action and its finalvacating prior divorce decree.

reference,For ease of temporarywe refer to the administrator of
Husband’s estate as the Estate. In appeal, arguesits the Estate that the
trial court Inby abatingerred the divorce action. her cross-appeal, Wife

thatargues standingthe Estate lacks to contest the abatement and that its
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trial courtasserts that thetherefore, dismissed. She alsoshould beappeal,
on herhearingto at theappearcounselwhen it allowed Husband’serred

andappealthe Estate’sdecline to dismissthe divorce. Wemotion to abate
court’s decision.affirm the trial

Julymarried in 1987.and werefacts follow.Husband WifeThe pertinent
yearsshe was 70 old2013, for divorce whenpetitionfiled aIn October Wife
and stillyears90 oldapproximatelyHusband wasworking andand still

working.
Husband, Wife, a “Memorandum2014, signedand their counselJulyIn

(MOU) action. Thethe divorceto settleUnderstanding” purportingof
$250,000 days30 of“the of withinto Husband sumrequired payWifeMOU

indecree,” interest Americanand that her “entireprovidedofthe date
divided withPartnership [Wife]Limited shall beBailey Mining Company

that its45%.” The MOU statedreceivingandreceiving 55% [Husband]
furtherestate.” The MOUagainst party’sa eachchargeterms “shall be

ofdistribution” Wife’s“to effectuate [the]that once documentsprovided
executed, tomay go“the Divorceinterest werepartnershiplimited

However, be deferred until thedate” was tojudgment“thejudgment.”
shouldinstructed that no decreewas divided. The MOUpartnershiplimited

had beenpartnershipthat the limiteduntil counsel notified the courtissue
confirming changes,that no“contingent uponwasdivided. The MOU

confirminginterest has occurred andor sale of [Wife’s]transferpledges,
. . . can be divided andinterest, 1.52%approximatelyher which is

parties “waive[d]indicated that bothto The MOUtransferred [Husband].”
hearing.”at a finalattendance

in with a cover letterSeptemberwith the courtThe MOU was filed
until counselwas not to issuecourt that the divorce decreereminding the

29, counselit could issue. On October Husband’snotified the court that
that the decree could nowadvisingto the court a letterhand-delivered

30, partiesan that decreed thesignedthe court orderissue. On October
MOU,differences, theapprovedof irreconcilablegrounddivorced on the

theUnbeknownst toit as of the divorce decree.incorporated partand
29. Alsohowever, 28 or Octobercourt, Husband died on either October

29, counsel,court, theirthroughon Octoberpartiesto the theunbeknownst
final decree of divorce andproposedto theirinto an amendmententered

amendment, impossibleit be to divideto that shouldtheir MOU. Pursuant
Husband,thatagreedthepartnership, partiesin the limitedinterestWife’s

estate, shall, forever, to receive 45% ofheirs, be entitledassigns, and“his
every payment/of each andgrossthe amount distribution/ dividend/

as a“as a result of statuspartnership, [Wife’s]limitedmoney” paid by the
Partner.”Limited
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a motionsubsequentlyWife filed to reconsider the issuance of the divorce
decree, that,the court torequesting groundvacate the decree on the before

order,the court had signed its October 30 Husband had died. Counsel for
objectedHusband to the motion and thatrequested the court enter a

2015,pro Followingdecree nunc tunc. a inhearing January the trial court
granted Wife’smotion and denied motion.Husband’s The court ruled that

and, therefore,the divorce had abated because of Husband’s death the
court priorvacated its divorce appealdecree. This and cross-appeal
followed.

We first address the issue of whether the standingEstate has to
pursue its “Inappeal. evaluating sue,whether a hasparty standing to we
focus on whether partythe suffered a legal injury against which the law

(2014)was todesigned protect.” Couture, 101, 105In re Estate 166N.H.of
omitted). Here,(quotation the injuryEstate suffered an trialwhen the

court abated the divorce. As the explains brief,Estate in its reply the
abatement of $250,000the divorce action removed and 45% of a stock

Thus,interest from the estate. the Estate has been aggrieved by the
abatement of the divorce action and has tostanding prosecute this appeal.

Acito, 2010).133,See Acito v. 898 N.Y.S.2d 134 Div.(App.

also thatarguesWife Husband’s counsel should not have been heard
because, time,at the motion hearing at that the Estate had not yet been

and,opened technically, Husband’s counsel lacked a client. For the
however,purposes of this appeal, we assume without deciding that the trial

court bydid not err allowing counsel to participate. See Whitaker v. L.A.
(2003)Drew, 55,149 N.H. 59 (referring to our “emphasis justiceon over

technicalities”).procedural

We next address whether the trial court erred itwhen abated the
divorce action. general“The rule is that a divorce action abates theupon

(1988).Coulter, 98,death of either party.” Coulter v. 131 N.H. 100 The
reason for this general simple.rule “is A ismarriage personal to the

married,who[people] were and the endsmarriage upon the death or the
Borris,divorce of either spouse.” Abatement Divorce Ancillaryandof

Litig.Proceedings Upon 25,the Death a 2Party, 9 No. Divorce 26of
(Feb. 1997). object“Since the of aprincipal suit for divorce is the dissolution

marriage,of the there is no reason to render a divorce decree once the
Coulter,marital relation is already byended death.” 131 N.H. at 100

omitted).(quotation and brackets
have recognized exceptionsWe to this general rule. See id. at 100-01

cases). Hazen, 836,In(discussing (1982),Hazen v. 122 N.H. 838 for
instance, we that parties’held the divorce did not abate when the wife died
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controversy“the relate[d]pendingwas becauseappealthe husband’swhile
norneither contestedpartiesandrights,”exclusively property “[t]heto

itself.”of the divorcevaliditytheappealed
judgmentthat a of(1938), concludedTuttle, 219 wev. 89 N.H.In Tuttle

died, the trial courtwhen, the husbandbeforeshould be entereddivorce
ona decree of divorceand had renderedon the meritshearinghad held a

Tuttle, opinion),at 219 to(preface89 N.H.the of abandonment.ground
which wejudgment,”of arenditiondistinguished “[t]hebetween220-21.We

which we describedact,” entry judgment,”of aand“judicial “[t]hetermed a
omitted). Because, thebeforeat 220 (quotations“a ministerial act.” Id.as

that a divorcejudgmentitsdied, trial court had renderedthehusband
the divorcedid not abateissue, concluded that his deathshould wedecree

id. atjustice.further Seethe divorce decree wouldentryand that ofaction
to 220-21.(preface opinion),219

case,In that the trialrule in Coulter.the abatementlast consideredWe
wife had diednunc tunc after theproa divorce decreecourt had entered

the merits of her libelhearinga ontrial court had conductedand before the
trialCoulter, doing,that in so theN.H. at 98-99. held131 Wefor divorce.

of a decree nuncallowing entrythat theexplainedid.court erred. See We
significant expansionamount to a“wouldtunc under the circumstancespro

because, inarticulated”as previouslysuch entriesregardingof the doctrine
cases, judgmentand a rendereda had been heldhearingall our priorof

that,tunc. Id. at 101. We heldprofinal issued nuncthe decreebefore
and, thus, notstatutorily required,washearingthat theparticularly given

a partywhereequivalent case]“not toformality,” [a“a mere Coulter was
Id. attrial submission of the case.”after andjudgment,has died before but

omitted).(quotation103
in that the trialarguesCoulter andupon languageEstate seizes thisThe

in this case because theproa decree nunc tunccourt should have entered
and, therefore, beforehearing,alonger requiresstatute norelevant
to the trial court. Seedied, had submitted the casepartiestheHusband

2015) that, on thein the context of a divorce(providing(Supp.458:7-aRSA
differences, findingscourt’s and“[t]he [trial]of irreconcilableground

of thetestimony stipulationson oral or writtenmay be baseddecree
disagree.parties”). We

andfindingsthe court to make itsnow allowsAlthough RSA 458:7-a
458:7-a, theparties,”of the RSAstipulationson ... writtendecree “based

Coulter, N.H. at 102.see 131judge,the role of theabrogatestatute does not
committed anbe “found to havepartiesthat bothrequiresRSA 458:7-astill

Coulter,458:7-a; 131N.H. atseejustify” the divorce. RSAact or acts which
2015) court,the beforeaddition, requiresstill(Supp.458:7-b102. In RSA
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decree,a final toissuing determine whether “there is a likelihood for
and, is,rehabilitation of ifmarriage relationship,”the there to “refer the

458:7-b; Coulter,to anparties appropriate counseling agency.”RSA see 131
atN.H. 102-03.

Moreover, even without a hearing, the court must still review the parties’
fairness,forstipulation Coulter,and its review is not a formality.”“mere

131 atN.H. 103.As the trial court explained, “[pjarticularly with the waiver
of a Final Hearing, the approval[e]ourt’s review and of the parties’ Per-

omitted.)Stipulationmanent is an important judicial function.” (Emphasis

“In a dissolution aproceeding, court has a duty protect[trial] to the
interests of both and allparties the citizens of the state to ensure that the
stipulation is fair and Rettke,reasonable to all.” In re Marriage 696of

(Minn. 2005)846, omitted).N.W.2d 850 App.Ct. In(quotation deciding
whether to theapprove parties’ stipulation, the trial court has to “exercise
its independent judgment is,to determine a stipulationwhether on the

in question, so,facts of the case appropriate.” Id. at 851. “In doing the [trial]
court authorityhas the to acceptrefuse to the terms of instipulationthe
part omitted);or in toto.”Id. (quotation Bossi,and brackets seeBossi v. 131

(1988)262,N.H. 265 (explaining that a master in a proceedingdivorce has
the discretion “to or aaccept reject settlement agreement” uponbased the

counsel). reason,terms of an oral agreement between “For this what the
parties talked about while both were andliving, incorporated privateinto a

”agreement, ‘self-executing.’ Marriage Rettke,settlement is not In re of
696 atN.W.2d 851.

Here, although partiesthe had into a propertyentered mediated
died, it,settlement yetbefore Husband the trial court had not “examined[ ]

it,approved and it into aincorporated judgment.”dissolution Id. Under
circumstances,these we hold that Husband’s death abated the Wife’s

divorce action. Although arguesSee id. the Estate that the abatement rule
“anachronous,” and, therefore, followed,is longershould no be we decline

its invitation to from ourdepart precedent.settled (Capitalization and
omitted.)italics We have reviewed the Estate’s remaining arguments on

this theyissue and conclude that do not warrant further discussion. See
(1993).321,v.Vogel Vogel,137 N.H. 322

alternative,The inargues,Estate the that if the divorce“[e]ven
abates, the entered into anparties agreement”enforceable contractual that

enforceable, despiteremains Husband’s death. The Estate has not demon­
that it argumentstrated raised this in the trial court. Bean v.See Red Oak

(2004).248, 250 court,Prop. Mgmt., 151N.H. In the trial the Estate argued
contrast,that abating the divorce action vitiated By appeal,the MOU. on
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of the divorcethe abatementthat the MOU survivesarguesthe Estate
that this appellatenot demonstratedthe Estate hasaction. Because
merits. See State v.to review itswe declinepreserved,has beenargument

(2015).19,Mouser, N.H. 27-28168
that an additional basisargumentEstate’sto address theWe also decline

is that theproentered nunc tunc”Divorce Decree could bewhich the“upon
Estate’sAs with theagreement.”of aequivalent postnuptialis “theMOU

abatement, agreementits postnuptialsurvivesthat the MOUargument
250;Bean, atreview. 151N.H.for our Seepreservedhas not beenargument

714, 718161 N.H.Smyjunas,Co. v.J & M Lumber & Constr.see also
(2011).

Affirmed.

Lynn, BASSETT,JJ.,C.J., HICKS, and concurred.Dalianis, and
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