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(MichaelFirm, P.L.L.C., D. Ramsdell andof ConcordRamsdell Law
brief, orally), petitioner.Ramsdell for theM. on the and Mr.Patrice Scott

(PatriciaAssociation, onof M. PancioccoBedfordProfessionalBaroff
orally), respondents.and for thethe brief

Inc.,Hicks, ConstructionDevelopment,Mesiti JVLrespondents,J. The
Inc., an order of theCorporation, appealand Brook HollowCompany,

J.) theagainsttheir counterclaims(Wageling, dismissingCourtSuperior
(Town). remand.We affirm andLondonderryTown ofpetitioner,

or inappearfrom the trial court’s orderfollowingThe facts are derived
13,2012, superiorof inJuly interpleaderthe Townfiled a billthe record. On

$264,517.02 impactin fees collectedsurplusto whethercourt determine
to the develop-should be refundedimpactunder the Town’s fee ordinance

of the forpropertiesor to the current ownerspaid impacters who the fees
fee ordinanceAlthough impacthad the Town’spaid.which the fees been

refunds,to the the Townthat the current owners are entitledspecifies
feeimpactis consistent with theconfirm that the ordinancesought to

2014).674:21, (Supp.RSA Vstatute. See
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The bill listed seventeen properties and their respective impact fee
payors and current partiesowners. Additional intervened thereafter.

parties,Several including respondents,the tomoved add counterclaims
(1)alleging, (2)otheramong things: 674:21,V;violations of RSA negligence;

(3) (4)violation of fiduciary duties owed to impact payors;fee violation of
(5)publicthe trust in government; and violation of the municipal budget

law, (2000).see RSA 32:8 The Town filed a motion to dismiss these
counterclaims, which the trial granted.court appealThis followed.

that,We note although respondentsthe appealfiled this under Supreme
7,Court Rule it is unclear whether the trial court’s order allresolved of the

Sup.pending claims to impact fee refunds. See Ct. R. 7. To extent thisthe
is an interlocutory appeal, we waive the requirements of Rule 8 and will

Suptreat this as such.appeal 1,See R.Ct. 8.
In reviewing the trial court’s grant of a motion to counterclaims,dismiss

our standard of review is whether the inallegations the counterclaimants’
pleadings are reasonably susceptible of a construction that permitwould
recovery. Mills, (2014).See In re 125, 127Estate 167 N.H. Although weof
assume the truth of the inallegedfacts the counterclaimants’ pleadings and
construe all reasonable inferences in light them,the most favorable to we

upholdwill the granting of the motion to ifdismiss the facts pleaded do not
constitute a basis for legal relief. Co.,See Estate Ireland n Worcester Ins.of

(2003).656,149 N.H. 658
The respondents contend that the trial court inerred theirdismissing

claimnegligence even though the Town violated the standard of care and
(1)674:21,duties imposed by RSA by:V breaching fiduciaryits duties in

ordinance; (2)administering impactthe fee and failing to “insure its impact
fee . . nexus,assessments . have a rational are proportional speciallyand

(1)benefit new development.” They also argue that the trial court by:erred
ruling that “the Town’s confirmed maladministration and malfeasance was
not the harm Legislaturethe protectintended to against and the Respon-
dents 674:21[,were not members of the class RSA protect”;intended toV]

(2)and failing to acknowledge that the Town withdrew an earlier repre-
sentation that it would refund fees assessed for state roads.

arguesThe Town that this appeal because,should be dismissed among
—things,other none of questionsthe inpresented respondents’the brief

—possiblewith the exception of the fourth question coincides with any of
questionsthe twelve inraised their of appeal,notice and the fourth

ifquestion, even inarguably raised the notice of appeal, was not briefed.
“An argument that is not inraised a party’s appealnotice of is not
preserved for appellate Blackmer, 47, (2003).review.” State v. 149 N.H. 49
Thus, ordinarily, “we will not anyreview issue in appellant’s]addressed [an

thatbrief appellant][the did not also raise in his appeal.”notice of Id. We
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but are notappealin the notice ofthat are raisedissuesalso deem waived
(2002). Further,88, CourtSupreme148 N.H. 93Berry,v.briefed. State

part:in pertinentprovides,Rule 16

not beneedparty’s brief]of a thequestion [inthe statementWhile
document, questiontheappealit was in theexactly asworded

inset forthpreviouslythe same as the questionshall bepresented
willquestion presentedof aThe statementdocument.appealthe

fairly comprisedevery subsidiary questionto includebe deemed
therein.

Sup. 16(3)(b).R.Ct.
brief, althoughrespondents’in thepresentedquestionThe fourth

bodyin the ofwas not addressedappeal,in their notice ofraisedarguably
148N.H. atBerry,that waived. Seewe deem issueAccordingly,their brief.

of butappealin noticerespondents’listed thequestionsadditionalEight93.
waived. See id.similarlyare deemedat all in their briefnot mentioned

any challengewaivedFurthermore, explicitlythat respondentswe note the
IV,V, and VI.of counterclaimsto the dismissal

brief isrespondents’in thequestions presentedthreeNone of the first
Bothappeal.in their notice ofany question presentedthe same asprecisely

in notice of appeal,seven thequestionin the brief andquestionthe second
either orfiduciary imposedof dutieshowever, allegedto an breachrefer

674:21,V, sufficientlyare arguablyandunder RSA“voluntarily assumed”
asks, inappealthe notice ofQuestion nine ofto warrant review.similar

that . . . theit failed to seetrial court err when“Did thepart:relevant
of674:21[, rightsthe constitutionalprotect[ ]toadopted V]RSAlegislature

questionThe firsttheincluding Respondents?”process,all to theparties
the dismissal of theirchallengesbriefrespondents’in thepresented

in that “therulingtrial court erredasking whether thebyclaimnegligence
was not the harm theand malfeasanceconfirmed maladministrationTown’s

notRespondentsand the wereagainstto protectintendedLegislature
674:21[, to The thirdprotect.”intendedclass RSA V]members of the

by dismissing the“the trial court err[ed]in the asks whetherquestion brief
674:21[, therequired [that]claim RSA V]whenRespondents^] negligence

nexus, are. a rationalassessments . . haveimpactinsure its feeTown
to do so.”but faileddevelopmentbenefit newspeciallyandproportional

in the notice ofquestionto nineare relatedArguably, questionsthese
appeal.

questionsfirst threenot whether thewe need decideUltimately,
R.SUR Ct.“fairly comprised,”arerespondents’in the briefpresented

we willappeal;in notice of16(3)(b), seven and nine theirquestionswithin
Nevertheless, we are mindful thatassume, deciding, theythat are.without
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statement of questions presented,“[t]he along with specific references to
record,the provide evidence of preservation of the appealissues for and

theapprise [opposing party] and the court of the presentedissues on
appeal.” 405, (2007)Mahmoud v. Irving Corp,Oil 155 N.H. 406 (emphasis
added).

The Town thatargues case presents“[t]his similarly confusing and
burdensome circumstances” as Mahmoud and that its can only“counsel

issues,a guesshazard as to which if any, this Court will deem capable of
note, however,review.”We that questionsthe that respondentsthe did brief

address the trial court’s rulings merits, Town,on the turn,and the in
defends Thus,those inrulings its brief. the issues were before the trial

and,court although inartfully raised in the notice of appeal, have been
briefed bothby parties. Nonetheless, we caution inparties the future to
adhere to Rule 16.

The Town next contends that we should affirm the trial court’s
dismissal of respondents’the counterclaims because the respondents lack
standing under our decision in K.L.N. Pelham,Construction Co.v. Town of

(2014).167 N.H. 180 argumentBecause this was first raised on appeal, we
note that standing questionis a of subject jurisdiction,matter Duncan v.
State, 630, (2014),166 N.H. 640 and that challenge subject“[a] to matter
jurisdiction may be raised at any time theduring proceeding, including on
appeal.” Fisette, 480, (2001).Close v. 146 N.H. 483

K.L.N., case,like this involved the refund surplusof impact fees.
“Impact fees chargesare byassessed a municipality to shift the cost for
capital improvements bynecessitated a development to the developer and
new residents.” Upton (2008)v. Town Hopkinton, 115,157 N.H. 119of

omitted);(quotation 674:21,see RSA fee,V in(defining impact as “apart,
fee or imposedassessment upon development... in order to help meet the
needs byoccasioned that development for the construction improvementor
of capital facilities owned or operated by the municipality”). “They are
functionally the same as developerthe traditionallyexactions partmade as
of the subdivision or site review process.” Upton, 157N.H. at (quotation119
omitted).

V(e)674:21,RSA inprovides, part, that an impact fee ordinance “shall
establish reasonable times thanlonger years][not six after which any
portion of an impact fee which has not become encumbered or otherwise
legally bound to be forspent purposethe for which it was collected shall be
refunded, V(e).any 674:21,with K.L.N.,accrued interest.” RSA In we held
that the term “refund” did not require surplus fees to be returned to the

them, but,developers paid rather,who had could be read to allow the
payment of such fees to the current owners of the properties for which the



183,K.L.N., We therefore167 at 187-88.N.H.had assessed.fees been
anauthorityits to enactPelham “was withinthat the Town ofconcluded

impactor[unspent unencumbered]refund ofdirecting anythatordinance
than to theratherproperty ownerfs]”to the currentpaidfees be
of actionthe dismissal theAccordingly, upheldweId. at 187-88.developers.

undisputedlydevelopersthat because theholdingdevelopers,real estateby
hadfees at issue beenimpactfor which thepropertiesowned thelongerno

fees. Id.a refund of unencumberedto seekthey standinglackedpaid,
respondents]K.L.N., thatargues “[b]ecause [thethe TownRelying upon

requiresordinanceLondonderry’sandpayorstheir claims as feeasserted
owners, lackrespondents]property [theto currentpaidthat refunds be

based onallegeotherwise counterclaimsrefunds orstanding pursueto
agreeown.”Wethey longernopropertiesfees forimpacttheir ofpayment

controlling respondents’is as to thein K.L.N.part.the Townwith
unencumbered,assessed, orunspenta of butlegallyto refundentitlement

are nottheyat thatargumentconceded oralrespondentsfees. Theimpact
fees atsubject impactthat were to theof the propertiesthe current owners

in this case.issue
theafter the trial court issueddecided K.L.N.althoughnote that weWe

that K.L.N. Incase, question applies.is noin this thereappealedorder
would haveK.L.N., held, holdingor that ourexplicitly implicitly,neitherwe
for a laterquestionnor did we reserve theapplication,only prospective

holding litigantto the thencontrary, appliedTo we ourthedetermination.
to the case nowappliesin K.L.N.Accordingly, holdingcourt. ourbefore the

addition,Ireland, althoughIn the149 N.H. at 660.us. See Estatebefore of
address,K.L.N., alonefail to lettheyto overruleurge usrespondents

See, e.g.,from stare decisis. Alonzideviatingthe factors forsatisfy, any of
(2008).Co., 656, Accordingly,660156 N.H.v. Northeast Generation Servs.

to overrule K.L.N.we decline
seekingnot limited toNevertheless, counterclaims arerespondents’the

impactthat fees were bothrespondents allegeThesurplusa of fees.refund
and, in oftheir statementexpended,and improperlyassessedimproperly

the Town tocounterclaims, that the trial courtthey requested “[o]rder
added.)(Emphasisdevelopment.”from newimpactall fees collectedreturn

of those claims.now turn to the meritsAccordingly, we
dismissinginthat the trial court erredfirst contendrespondentsThe

fiduciarythe dutiesthe Town breachedtheir claim becausenegligence
its fee674:21, administering impactby negligentlyVimposed by RSA

arise, respondents,to theaccordingdutiesalleged fiduciaryTheordinance.
in accountssegregatedfees to be held“requiring impactthe statute’sfrom

governing bodyfrom theuntil an orderallowingnot their withdrawaland
statutorythat scheme renderscontend thisrespondentsTheapproved.”is
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the Town an agent“escrow for those funds from which arises a fiduciary
duty to inapply those funds accordance with They arguethe statute.” that

an escrow agent,“[a]s the Townis entrusted with personalthe ofproperty
fee inpayers the form of feeimpact and exaction apayments AND
contingent property right to an impactreceive refund if[fee] the voters do
not act.”

We have thatrecognized RSA 674:21“comprehensively regulates the
municipality’s implementation Hudson,of fees.”[impact] Clare v. Town of

(2010).378, noted, instance,160 N.H. 385 We for that

V(c)674:21,RSA requires “[a]nythat impact fee shall be ac-
counted for separately, shall be segregated from the municipali-
ty’s general . .fund . and shall solelybe used for the capital
improvements for which it was Bycollected.” imposing this
requirement, V(a)as well requirement 674:21,as the in RSA that
the impact fee not be used for construction or improvements not

byoccasioned the development, the legislature has established
that towns are not entitled to collect and expend forimpact fees
purposes other than those for which they were collected.

Id.

however,Violation of these requirements, does not necessarily
amount to a violation of “Afiduciary duty. afiduciary duty,has created by
his undertaking, to act primarily inanother’s matters connectedfor benefit
with such undertaking.” Appeal CorporatorsConcerned Portsmouthof of

Bank, (1987)183, omitted).Sav. 129 N.H. 203 (quotation Although RSA
674:21, imposes Town,V uponduties the it imposedoes not them primarily
for respondents’ Indeed,the benefit. the requirestatute does not the Town
to hold impactcollected fees for the benefit of the original payors and
return them to ifpayors Rather,the unspent. the statutory mandate to
refund unspent mayfees be by payingsatisfied the tofunds current
property K.L.N.,owners rather than to originalthe fee payors. See 167

at 674:21, not,N.H. 187-88.Accordingly, RSA respondentsV does as the
contend, designate the Townas an escrow agent impactto hold fees for the
benefit payorsof fee and impose upondoes not the Town fiduciary duties
owed to the respondents.

The respondents arguenext that the trial incourt erred theirdismissing
claim that the Town has been innegligent “shifting a disproportionate
share of new capital facility costs to new development.” specifically,More

respondentsthe contend that the Townwas it“negligent arbitrarilywhen
impactestablished fee amounts which failed to meet the express require-
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nexus, benefit to the feespecialandproportionalityments of rational
imposedthe standard of carefurther assert that this breachedTheypayer.”

674:21,V.by RSA
V(a)674:21, any [impact]in that amount of feepart,provides, “[t]heRSA

costscapital improvement whichmunicipala share ofproportionalshall be
andby development,needs created thereasonably capitalrelated to theis

capital improvementsthe from theaccruing developmentto the benefits to
V(a).674:21, I of theAlthough respon-Countbyfinanced the fee.” RSA

alleges disproportionatecounterclaims that “the Town’sdents’ statement of
constituted a direct violation ofdevelopment”costs onto newcapitalshift of

V, in674:21, presented respondents’the briefpertinent questionstheRSA
— counterclaims.claim Count II of theirsolely negligencerefer to their

in their brief the issue of whether theThe do not addressrespondents
674:21, to civilgive liability.of V to riseintended violation RSAlegislature

(1995)708, as toEno, (explainingN.H. 713 standardv. 139MarquaySee
action).cause of Accord-expressed impliedstatute creates an orwhether
only.of IIour review to the dismissal Countingly, we restrict

court, II an fortrial Count “asserts actionbyAs characterized the
supervision employeesTown’s of itsnegligence negligentbased on the

fee The courtimpact program.”of annegligent implementationand/or
actionimplicitclaim as an forrespondents’further characterized the

674:21,upon bya standard of care set RSA V.negligence per se based

that a ofprovidesse ... where causenegligence per“The doctrine of
law, of conduct to which aaction . . . at common the standardexist[s]

statute,required byas that rathermaydefendant will be held be defined
thatImplicitly recognizingstandard.” Id.personthan the usual reasonable
theduty byclaim the existence of a owednegligence requiresa viable

146, 149(2014),Lahm v. 166N.H.plaintiff, Farrington,defendant to the see
plaintiffin that the into “whether the couldexplained Marquay inquirywe

inquiryan at common law” is an into whether “themaintain action
Marquay,to the 139duty plaintiff.”a common law of careowe[d]defendant

N.H. at 714.
respondentstrial court noted that the had to “demonstrateAlthough the

relycan on thetheythat a common law of action exists beforeright
674:21,V,”of embodied in it did not addressstatutory standard care RSA

Instead, theanalysis. only remainingin its it consideredrequirementthat
perof the se test:requirements negligence

statute,applicableIf a common does exist and there is andutylaw
defendant, action, statutoryin a will be held to thenegligencethe
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standard of conduct if plaintiffthe is in a legislatureclass the
protect,intended to harmand the is of a type legislaturethe

prevent.intended to

Id. at 714. The trial court concluded that the failed to arespondents state
negligence seper cause of theyaction because are not members of the class

—of persons 674:21,RSA V protectis intended to and “their harmalleged
—overpayment of impact fees is of typethe which[not] the statute

to protect against.”intended

concur with result,“[W]e the trial court’s albeit for different reasons.”
v.Handley Hooksett,Town 184,147 (2001);N.H. 189 see id. at 189-90of

that(noting court“[t]his sustainwill the decision of the trial court if there
are it”).valid groundsalternative to support Because the inquiries into
protected class and protected-against harm playcome into only when a

exits,dutycommon law becauseand a duty“[w]hether exists in a particular
is a question law,” Lahm,case of 149,166 N.H. at we address the first

requirement of the negligence per se test.

Here, the respondents alleged that the Town was negligent in
administering its impact fee ordinance and in supervising its employees
who administered the failed,ordinance. They however,have to identify a
common dutylaw underlying either claim.

“Amunicipality does not a dutyassume merely by virtue of having
enacted regulations.” Salem,Stillwater Condo.Assoc. v. Town 140 N.H.of

(1995).505, 507 With torespect the ordinance,administration of the the
respondents have articulated no common law duty owed to bythem the
Town,such that breach of duty bythat the Townwould entitle them to tort
damages. With torespect their negligent supervision claim, the respon­

establish, element,dents must as an an underlying tort or other wrongful
act committed by employees. See,Town e.g., Inc.,Haverly Kaytec,v. 738

(Vt.86, 1999).A.2d 91 respondentsThe have to identify anyfailed such tort
—or wrong distinct from the alleged 674:21,failure to RSAfollow V which

alleged failure comprises negligenttheir administration claim. See id.

In the absence of a common law duty, “plaintiffa cannot amaintain
action,negligence even though the defendant has violated a statutory duty.”

Marquay, 139 N.H. at 714. We therefore conclude that the respondents
have failed to state a negligenceclaim for and affirmaccordingly the trial
court’s dismissal of count II. Having reached this conclusion on alternative
grounds, we express no opinion as to the trial rulingscourt’s on whether the

inrespondents are a class the legislature to protect, andintended whether
the harm they allege is of a type legislaturethe to prevent.intended
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ofto a discussiona of their briefdevoterespondents portiontheFinally,
of fees on state674:21, impactthe usedealingV withto RSAan amendment

itimpactit feesthat would refundinitially indicatedThe Townhighways.
conceded, in its bill ofon, Itfor, highways.stateexpendedorcollectedhad

fees forimpactofand collectionassessment“[t]hethatinterpleader,
nothighwaysstate arenot becauseare allowedhighwaysonimpacts state

” V.)674:21, In a(Quoting RSAmunicipality.’thebyor operated‘owned
not tohowever, requiredthat it wasmemorandum, the assertedTownlater

674:21,Vcited, an amendment to RSAin support,andrefund these fees
it filed its bill.of at the timeit had been unawarethat Townthe stated

V(k), to the674:21, which addedwasTown cited RSAtheSpecifically,
from feesimpact“Revenuepart:in relevantprovides,in 2012statute and

a under RSAby municipalitydevelopment and collecteduponimposed
municipal systemsroadto674:21, of or improvementV for construction

formunicipality onlythewithinupon highwaysstatemay expendedbe
bycreated thecapitalto the needsthat are relatedcostsimprovement

V(k).674:21,RSAdevelopment.”
to allow“was intendedthat amendmentassert thisrespondentsThe

they illegallyfees hadimpactkeep the State roadmunicipalities to
no force or effect.” Weit “to havethat we must findargueassessed” and

onamendmentto have us strike down theseekrespondentsinfer that the
to“attemptsamendmentthat thetheyas contendgrounds,constitutional

of feerightsof the constitutionala at themunicipalities ‘pass’ expensegrant
nexus, andproportionalityof rationalrequires considerationpayers which

special benefits.”

in thequestionas a presentedis not raisedThis argument
as, comprisedsame orand, arguablynot even theisrespondents’ brief

of Seeappeal.in noticewithin, respondents’theany presentedquestion
16(3)(b). forpreserved appellateis notAccordingly, this issueR.SUP.Ct.

Blackmer, at 49.149to address it. See N.H.and wereview decline

and remanded.Affirmed

justice, speciallyVAUGHAN, J., courtCONBOY, J., superiorretiredand
490:3,under RSA concurred.assigned


