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Cross-AppealIII. Defendants’

theHampshire, Department,of Newdefendants the StateFinally,
However,cross-appeal.in their notice ofraise two issuesand Sheehan

issues, Inthem waived. Seethose we deemthey have not briefedbecause
(2003).226,149 N.H. 230King,re Estate of

Affirmed.
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Gordon, P.A., (StevenShaheen & of Concord M. Gordon and Benjamin
T. brief,Siracusa Hillman on the and Mr. orally),Hillman for plaintiff.the

Reno, RA., (RobertOrr & of Concord CareyS. on the orally),brief and
for defendant Raymond.John

Hicks, Cohen,J. The plaintiff, Steven appealsJ. an order of Superiorthe
J.)(McNamara, $250,000Court thatruling that depositedCohen into an

investment account in the name of defendant RaymondJohn was an
unconditional gift. Cohen argues, among contentions,other that the trial

(1)court erred by: $250,000thatfinding the was an unconditional gift,
(2)rather than a loan or a conditional gift; $250,000and presuming that the

gift,was a thereby placing the burden on Cohen to show that it was not a
gift. Pierce, (MerrillDefendant Lynch, Smith,Merrill Fenner & Inc.
Lynch), trustee,as did not inparticipate this appeal. We vacate and
remand.

The trial court found the following facts. Cohen met Raymond when
Raymond began dating Cohen’s stepdaughter, Molly, whom Raymond
eventually married. Cohen owned a successful scrap metal company and
offered Raymond job.a assigned RaymondCohen the company’s “tough
dirty jobs,” which Raymond successfully performed. Cohen soon regarded
Raymond as one of his most valuable assistants.

2006,In Cohen sold his to acompany corporation named Schnitzer.
gaveSchnitzer Cohen Raymondand three-year employment contracts.

Both were also byconstrained noncompete agreements. Raymond’s agree-
months,ment was set to expire after six but Cohen’s was to last for a

number of years. pair Schnitzer,The quickly grew restless at beganand to
discuss new opportunities.business These discussions inresulted several
trips, aincluding trip to toGermany, observe other scrap operations.metal
During trips,these Cohen and Raymond frequently spoke about invest-
ment ideas.

Cohen knew a broker privateand wealth manager Lynch,at Merrill and
Cohen testified that he wanted help Raymondto learn about investment
through that account,broker. To set anup investment Merrill Lynch
required $250,000.a minimum deposit 2010,of In January depositedCohen
this amount into an account in Raymond’s name. Cohen testified that he
considered the tomoney money”be “seed for a plannedbusiness that he to
open with Raymond. Although Raymond testified that he never intended to
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hadCohen, partiesfound that “thethe trial courtwithinto businessgo
after... in some fashiontogetherrecyclingthe businessto enterdecided

expired.”[agreement]non-competeCohen’s
Raymond then2012, decided to divorce.MollyandRaymondIn fall ofthe

account, he used forwhich$50,000 LynchMerrillfrom thewithdrew
withdrawal,and Cohenlearning of the divorceUponpurposes.”“personal

$250,000, Raymondthen suedhim andrepay theRaymondthatdemanded
loan, that hewas a andmoneyclaimed that thecourt. Cohensuperiorin

alternative,Inat or 6%. thewith interest 5%to repaymentwas entitled
enriched, that wasand heunjustlyhad beenRaymondthatclaimedCohen

entitled to restitution.
2013,18, andtrial on Novembera benchtrial court conductedThe

In onargumenthisparties.from thememorandapost-hearingreceived
time, $250,000that thefor the firstenrichment, suggested,unjust Cohen

determined,condition, wasthe trial court laterThegift.was a conditional
$250,000 venture with Cohen.jointtoward a businessuse theRaymondthat

he violated thatCohen, money,withdrew theRaymondwhenAccording to
$250,000 a2014, that the was7, the trial court ruledJanuarycondition. On

restitution.and orderedgiftconditional
reconsideration, trial court hadthat theassertingforRaymond moved

pleaded.” Raymondnevertheorya Mr. Cohen hadthe case on“decided
originalclaim in histhat, giftthe conditionalif had includedargued Cohen

discoveryin andengagedhave additionalRaymond wouldcomplaint,
28, 2014, trialFebruaryit. theto refute Onadditional evidencepresented

Januaryits order.motion and set asideRaymond’sgrantedcourt
14,trial on 2014. Cohena bench Octobercourt conducted secondThe

$250,000 a loan. When asked aboutthat the wasagain, insistingtestified
a that hecross-examination, gift,”that is andgiftCohen stated “[a]ongifts

attached.stringsa withgifthad never made
on Novembertrial, trial court issued its ordertheFollowing the second

not intend to enter intoFirst, that the did4, partiesthe court found2014.
thata Cohenapplied presumptioncourt then “weak”Theagreement.a loan

the burden of$250,000as a on Cohengift, placingtheRaymondhad given
thattestimonyCohen’sgift. Finally, quotingnot athe transfer wasproving

burden, andthat had not met hiscourt found Cohengift,”is a thegift“[a]
$250,000 gift. appealed.an unconditional Cohenwasthat the

giftthe “weak”court’s ofapplicationwith the trialbeginWe
therebyandaapply particular presumption,toWhetherpresumption.

law,of whichquestionis aparticular party,of on aproofthe burdenplace
(1st Cir.)C.I.R., 26, 35F.3dAbraham v. 408de novo. Estatewe review Cf. of

law,of de(‘We questionof aproof,of the burdenreview the allocation
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(1st 2005).novo.”), byamended 429 F.3d 294 Cir.­ We hold that giftthe
presumption does not toapply property solelytransfers of to in-laws. We

that,clarifyalso a “weak”although gift presumption may toapply transfers
parentsfrom to their jointly,children and in-laws no such presumption

when, here,applies as the of propertytransfer was for an in-law’s sole
Thus,benefit. we conclude that trialthe court erred in applying giftthe

presumption. Finally, that,we acknowledge Raymond’s argument without
gift presumption,the he satisfywould still his burden of proving that the

$250,000 However,was a gift. we leave this argument, along with Cohen’s
claims,breach of contract unjustand enrichment for the trial court to

address on remand.
In applying the “weak” gift the trialpresumption, court relied upon

Chamberlin, 368, (1976).Chamberlin v. There,116 N.H. 370-71 we
discussed the inpresumption a case in which a mother and father took title

a pieceto of property along with their son daughter-in-lawand jointas
tenants, and “impressthen sued to a resulting trust. . . and for a decree
that real Chamberlin,[the] estate sole property....”[was their] 116 N.H.
at 368-69.Cohen argues that Chamberlin distinguishedshould be from the

because,instant case inalthough both cases an in-lawwas “involved”in the
interest,conveyance propertyof a daughter-in-law Chamberlin,the in

Raymond,unlike was not “the sole grantee.” We agree.
outset,At the we note that many giftof the presumption cases cited by

Chamberlin,both parties, including deal with claims to impose resulting
trusts, not breach of contract or unjust enrichment claims like Cohen’s.

partyNeither comments on the differences among these kinds of claims.
But, because we hold that the gift presumption case,does not inapply this

determine,we matter,need not as a general whether the presumption
applies to claims of unjustbreach of contract or enrichment. HornyakCf.

Sell, (Pa.138, 140-41 1993)v. 629A.2d Super. (questioning whether the gift
claim).presumption applies to a breach of contract

Generally, the burden of proving that a transfer of property giftis a
is on granteethe or the party giftwho asserts that a has been made. Bean

Bean, 538, (1902);v. (2010).71 N.H. 541 79,§38 Am. Jur. 2d at 836Gifts
However, we have held that transfer of property family“[a] between
members creates a rebuttable that apresumption gift was intended.”

Murano, 223, (1982).Murano v. 122 N.H. 228 This “presumption is
strongest grantee child[,]...when the is the wife of payorthe or a minor
less instrong the case of an adult son and weaker when a daughter-in-law

(citationsChamberlin, omitted).is involved.” 116 N.H. at 371 In
Chamberlin, we presumptiondescribed the in the ofcontext the transfer of
a piece propertyof held in joint tenancy by son,two aparents, and a
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alone.to a Seeproperty daughter-in-lawa transfer ofnotdaughter-in-law,
See id.was “involved.”daughter-in-lawin that thenoted Chamberlinid. We

beneficiary propertyof ajointwas a“involved” because sheShe was
thereforeown child. See id. Chamberlinalong parents’with theinterest

cases,in thislikeapplicationtheguidance presumption’slittle aboutoffers
exclusively to an in-law.a transfer ofone, propertythat involve

ofto transfersjustify limiting gift presumptiontheThree reasons
first is “commonfamilyclose members. Theamongbetween orproperty

460,Bogert, § at 455Trusts &TrusteesR. Chester & G.Seepractice.”
2005). adult(3d to their minor androutinely giftsParents makeed.

455, transfers occur withoutManyat 461-65. of thesechildren. See id.
formalities; reflectingno documentationfrequently accompanyingthere is

nature,But, routine it isa because of theirgift.intent to makeparent’sthe
from to theirproperty parentsthat transfers ofpresumesafe tousually

course,is, of rebuttable.Thisgifts. presumptionare intended aschildren
rebutted,Murano, the is the burdenpresumption122 N.H. at 228. When

actions, did intendshow, parentsor that thebyto the child to wordsshifts
in-laws, are the solefrom to whogifts parentsa See id. Butgift.to make

of a in suchbeneficiaries, giftcommon. Thesimilarly presumptionare not
therefore,is, not warranted.a case

orSecond, amongto transfers betweengift presumptionthelimiting
that theapply. Raymond arguesmakes it easier tofamilyclose members

because, thegivenwas correctpresumptionof theapplicationtrial court’s
Accordingto Cohen.Raymond family”was “likepersonal history,parties’

[him],[him], [him],trained mentored [and]“Cohen hiredRaymond,to
words, giftto rule that theRaymond urgesIn other ustraveled with [him].”

familialthe actualdepends upon parties’lesspresumption’s application
affection for thegrantor’s particulartheuponand morerelationship,

giftmeasure of theto do so. If affection were theWe declinegrantee.
beyondwell in-lawsmaythe extendstrength, presumptionpresumption’s

other more distant relations.to close friends and
uphold gift presumption’sus to theAlternatively, Raymond urges

son-in-law,was the “naturalas Cohen’sRaymond,here becauseapplication
natural-object generallyis associ-bounty.” conceptTheobject of Cohen’s

to make aperson’s capacityafour-part determiningwith the test forated
Property (2003).(Third) 8.1(b),§ at 106-07 Itofwill. See Restatement

(THIRD) 9(2) (2003):§ at 124in OFTRUSTSappearsalso RESTATEMENT

to one and thepersona transfer of is madepropertyWhere
is a spouse,another and the transfereeprice paid byispurchase

descendant, bytheobject bounty persontheor other natural of of
a trust does not ariseresultingispurchase price paid,whom the
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unless the latter manifests an intention that the transferee should
not have the beneficial ininterest the property.

added.)(Emphasis But natural-objectthe concept expansiveis as as the
affection rationale discussed above:

byRelatives do notaffinity bytake butintestacy could be counted
objectsas natural of a bountytestator’s in inthe case which the

testator was close to objectsthem .... The natural of the
bountytestator’s might include nontraditional[also] as well as
familytraditional members.

Property(Third) 8.1(b)Restatement §of cmt. c at 108. Because the
natural-object approach, like the affection approach, is too uncertain a

applicationstandard for of giftthe presumption, we choose not to it.adopt
Finally, we note that other states have declined to giftextend the

topresumption property See,involvingtransfers in-laws. e.g., Ryan v.
(Ala. 1958)700, (“The104Ryan, So. 2d 702 only relationship which the

evidence shows to have Lydia Roberts, deceased,existed between and the
appellant was that of son-in-law;mother-in-law and no of apresumption gift

arises.”); (S.C. 2002)therefore Jocoy Jocoy, 674,v. 562 S.E.2d 676 App.Ct.
(“In view,our the better approach is that no gift presumedis to a son-in-law
or daughter-in-law.”). Raymond cites four out-of-state cases that theapply
gift presumption to transfers of property four,to in-laws. But of those two

giftsconcern from parents to children and togetherin-laws and thus are
distinguishable from the instant Kendra,case. See In re Marriage 815of

22, (Ill. 2004)N.E.2d 23-26 App. Ct. (applying giftthe to apresumption
transfer of a tract“40-acre of undeveloped land” from to aparents
daughter and son-in-lawjointly); Hornyak, 629 at 141 (findingA.2d thatcf.

if“even presumption] rebutted,”[the did it wasapply, where parents
$5,000transferred to a son-in-law for use toward a down on apayment

son-in-law).home for both the parents’ daughter and the The twoother
cases involve gifts 202,to in-laws alone. Bogart,See Somer v. 749 S.W.2d

(Tex. 1988);App.203-04 Co.,Exadaktilos v. RealtyCinnaminson 400A.2d
(N.J.554, (N.J.1979),Super.558 Ct. Law Div. 414aff'd, A.2d 994 Super. Ct.

1980).App. above,Div. For the reasons stated we do not find these
persuasive.decisions

Here, Raymond Thus,was Cohen’s son-in-law. the gift presumption
does not apply, and the burden should have Raymond provebeen on to that

$250,000Cohen to himgive We, therefore,intended the as a gift. vacate the
trial court’s November 2014 order proceedingsand remand for further as
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of the evidencenecessary, including considerationthe trial court deems
claimsunjustand enrichment absentrelating to Cohen’sbreach of contract

gift presumption.the

and remanded.Vacated

C.J., CONBOY, J.,DALIANIS, concurred.and
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